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I. PREFACE  

 

1. Appointment  

 

1.1. I have been appointed by the Sekunjalo Investment Holdings (Pty) Ltd (hereinafter 

“Sekunjalo”), which includes affiliates, subsidiaries and other entities in which 

Sekunjalo has an interest to conduct a review of the proceedings and findings of the 

Commission of Inquiry into allegations of impropriety regarding the Public 

Investment  Corporation (Government Gazette No. 41979), which I refer 

hereinafter to as “the Commission”.   

 

1.2. In appointing me to conduct this review, Sekunjalo was mindful of the fact that I have 

been part of the legal fraternity for a number of decades and that I have  previously 

practiced as Senior Counsel, was appointed to the High Court Bench, served as Head 

of the Heath Commission (appointed thereto by the late Premier of the Eastern Cape, 

Dr Raymond Mhlaba) and was appointed by His Excellency, former President N R 

Mandela to serve as the inaugural Head of the Special Investigating Unit (hereinafter 

“SIU”).  

 

1.3. Subsequent to my resignation as a Judge of the High Court and as Head of the SIU in 

2001, I have offered and continue to provide services as a consultant and legal advisor 

to commercial entities (including Public Companies), National and Provincial 

Government Departments, and Members of the National Executive.   

 

1.4. Further to paragraph 1.3 above, I served as Special Advisor to the then Minister of 

Justice (the Honourable J Radebe) from 2009 to 2011, my duties having included 

advising the Honourable Minister on matters in relation to the Promotion of 

Administrative Justice Act, 2000 (Act No. 3 of 2000) (hereinafter “PAJA”) 

 

2. My analysis and investigation of conduct of the findings and recommendations of 
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the Commission  

 

2.1. This report under the terms of reference provided to me (hereinafter “review ToRs”) 

includes adverse findings and denunciations in relation to the conduct of the 

Commission and the Commission’s findings and recommendations in the 

Commission’s Report.  

 

2.2. My disparaging findings and criticisms as per paragraph, are not intended to impugn 

the dignity and good name of Commissioner (the Honourable Mr Justice Mpati), the 

Assistant Commissioner (Ms Gill Marcus), the  Assistant to the Commissioner, Mr 

Emmanuel Lediga or those who served the Commission. 

 

2.3. By the very nature of a review (with reference to the review ToRs), it would have been 

an impossible task not to comment on and critique the specific elements of the 

conduct of the Commission and the findings of the Commission.  In failing so, my 

review and report would be an exercise in futility.  

 

2.4. The contents of my report (including my findings and recommendations) as per my 

mandate, is with all possible endeavours supported with reference to the contents of 

the Commission’s Report, affidavits and statements of witnesses, the record of the 

proceedings of the Commission as well as Precedent and Authorities.  

 

3. The scope of my review of the conduct and findings of the Commission and review 

ToRs 

 

3.1. Per paragraph 1.1. above, I have been appointed by Sekunjalo to conduct the 

aforementioned review in order to advise Sekunjalo in relation to (but not limited to): 

 

3.1.1. The veracity of the findings of the Commission (not only in relation to 
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Sekunjalo, but to a certain extent, in general);  

 

3.1.2. Whether the proceedings and investigations of the of the Commission was 

conducted within the ambit and in compliance with its Terms of Reference 

(hereinafter “ToR”), the Commission not exceeding its powers (ultra vires) and 

that the Commission complied with inter alia, the doctrine and principles of 

the Rule of Law, Natural Justice and legality. 

 

3.1.3. Should there be any proven findings against Sekunjalo (Sekunjalo not being 

part of the entities investigated on the version of the Commission’s Report), 

Premier Fishing, Independent Media, Sagarmatha and Ayo Technologies, then 

I would advise Sekunjalo accordingly. 

 

3.2. The Commission’s Report refers to Premier Fishing, Independent Media, Sagarmatha 

and Ayo Technologies being part of the “Sekunjalo Group” (an inexplicable erroneous 

error of fact). In an attempt to avoid compounding the confusion created by the 

Commission that the “Sekunjalo Group” is the overarching  entity of the entities 

aforementioned, I will also refer hereinafter to the “Sekunjalo Group” where the 

context dictates or would be assisted by an inclusive reference to  the 

aforementioned entities.   

 

3.3. In contextualizing the contents of this report, the section that follows will assist by 

serving as a precis of various detailed sections of the report. 

 

II. THE MPATI COMMISSION OF INQUIRY 

 

4. Commissions of Inquiry being a servant of the public 

 

4.1. Notwithstanding the fact that the President is the sole repository of the power 
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conferred on him in terms of section 84(2)(f) of the Constitution read with inter alia 

the Commissions Act, 8 of 1947 (as amended) to establish a Commission of Inquiry 

and to determine its ToR, a Commission of  Inquiry is a servant of the public. The 

President develops and promotes public policy by way of the findings of a Commission 

to the benefit of the public, with due regard to the Constitution and the Bill of Rights 

contained therein. 

 

4.2. Being a servant of the public, a Commission of Inquiry has a duty to diligently and 

independently seek the truth of the matters requested of a Commission of Inquiry to 

investigate by way of its ToR. The truth of the inquiry must be untarnished by 

innuendo and inferences based on a failure on the part of a Commission of Inquiry to 

test the veracity of the evidence placed before it and to verify fact from fiction.   

 

4.3. The truth-seeking undertaking of a Commission must further be unblemished by any 

form of prejudice, bias, a political or commercial agenda and must not follow a 

predetermined or a foregone narrative, which narrative predicts the outcome of the 

inquiry of a Commission.  It is not of consequence that a Commission of Inquiry is 

neither a “judicial nor quasi judicial”1 entity and that its findings is of no legal force 

and effect. What is of consequence is the prejudice suffered by persons and / or 

entities which are vilified by “the proceedings of a commission of inquiry [breaching] 

the principles of natural justice, procedural fairness or be conducted in a manner which 

exhibits bias.”2 A Commission of Inquiry “decide[s] nothing and determine[s] nothing, 

but 'their report may lead to ... consequences … [I]nspectors must act fairly. This is a 

duty which rests on them, as on many other bodies”3  

 

 
1 
 CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION AND OTHERS (81368/2016) 
[2019] ZAGPPHC 351; [2019] 4 ALL SA 53 (GP); 2019  (10) BCLR 1218 (GP); 2020 (2) SA 165 (GP); 2020 (2) SACR 
315 (GP) (21 AUGUST 2019); at paragraph 14 
2 
 Corruption Watch at paragraph 13 
3 
 Corruption Watch at paragraph 14 
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4.4. A Commission of Inquiry is there to develop a constructive narrative based on the 

verified facts placed before it and in terms of the mandate afforded to a Commission 

in its ToR, drafted by the ink of the pen and the authority of the signature of the 

democratically elected President of South Africa. 

 

4.5. A Commission of Inquiry may only apply its mind to the ToR and the Rues which govern 

A Commission would exceed its powers (be Ultra Vires) to  decide to deviate from the 

explicit and gazetted terms of its ToR and Rules (or arbitrarily and unlawfully change 

its ToR). Should it do so, a Commission of Inquiry is no longer a servant of the public 

and fails to seek the truth, such truth guiding public policy in the interest of the public.  

 

5. The Commission’s disregard of and failure to comply with fundamental legal 

doctrines and principles and procedural fairness 

 

5.1. The Commission failed and / or refused to the legal principles and doctrines, including 

the Rule of Law, Arbitrary Exercise of Public Power (the Commission exceeding its 

powers (thereby being Ultra Vires), Natural Justice and legality and exceeded its 

powers (ultra vires) 

 

5.2. With reference to paragraphs 2.4.1 immediately preceding, the judgment in the 

matter of Corruption Watch and Another v Arms Procurement Commission and 

others (81368/2016) [2019] ZAGPPHC 351; [2019] 4 all SA 53 (GP); 2019 (10) BCLR 

1218 (GP); 2020 (2) SA 165 (GP); 2020 (2) SARC 315 (hereinafter “Corruption Watch”) 

is of substantial assisting in addressing the failure of the Commission to comply with 

the accepted legal principles and doctrines. 

 

5.3. I am of the considered view that the content of the Commission’s Report  is 

reviewable and stands to be set aside.  
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5.4. I respectfully submit that the conduct of the Commission is extensively similar (or even 

more execrable) to the conduct of the Arms Procurement  Commission (Seriti 

Commission). The findings of the conduct of the Arms Procurement Commission in 

the Corruption Watch matter were reviewed and set aside on, inter alia, the principle 

of illegality. I quote from the Corruption Watch judgment as follows: 

 
“Summary: … legitimate public Interest in findings of a Commission being properly 
based in law - values of Constitution clearly applicable especially against 
arbitrariness  - Commissions exercise public power - their findings must be rationally 
connected to the power given for their purpose - objectives of Commissions to restore 
public confidence - principle of legality also applicable to Commissions' findings … 
Commissions failure to admit relevant evidence, to interrogate critical persons 
allegedly involved in corruption, to interrogate critical witnesses amount to failure to 
carry out the investigation required by its terms of reference - Commission failed to 
conduct the task assigned to it through its terms of reference and the Constitution 
in line with the principle of legality. 
… 
[6]        In New Zealand, [in] the case of Peters v Davison [1999] 2 NZLR 164 (CA) … the 
Court accepted that reports of a commission do no more than state opinions, 
conclusions and recommendations which are not binding …'There is no doubt that if 
in his ruling the Commission had fallen into a material error of law, or had laid down 
a procedure transgressing the principles of natural justice, or had reached a decision 
not open to a reasonable tribunal, a judicial review remedy would be viable.' 
… 
[12]      It might be argued … that the findings of a commission of inquiry are simply 
findings of fact or statements of opinion reached by a commission at the end of the 
inquiry and that no legal consequences can be attached to the recommendations of 
a commission, in that its findings are not enforceable and cannot bind Courts which 
might consider the same subject matter. 
 
[13]       However this observation was qualified by the same Court in Canada (Attorney 
General) v Canada Commission of Inquiry on the Blood System that this cannot mean 
that the proceedings of a commission of inquiry can breach the principles of natural 
justice, procedural fairness or be conducted in a manner which exhibits bias.[9] 
 
[14]       Similarly, In re Pergamon Press Ltd [1971] 1 Ch 388 (CA) at 399 Lord Denning 
held that the proceedings conducted by two inspectors appointed by the Board of 
Trade to investigate certain share dealings were not judicial proceedings nor 
even quasi judicial proceedings in that they decided nothing and determined nothing, 
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but 'their report may lead to ... consequences. I am clearly of the opinion that the 
inspectors must act fairly. This is a duty which rests on them, as on many other 
bodies, even though they are nor judicial nor quasi judicial but only administrative.'  
 
… 
 
[52]       As the Federal Court of Canada said, in Chretien v Canada Ex-Commissioner of 
Inquiry into the Sponsorship programme and Advertising Activities [2009] 2 FCR 417 
at para 66, it is well established that the standard of review analysis does not apply to 
issues of procedural fairness, in that 'they are always reviewed as questions of law 
and, as such, the applicable standard of review is correctness. No deference is owed 
when determining the fairness of the decision makers' process. If the duty of fairness 
is breached, the decision in question must be set aside.' In Chretien, the issue was 
whether the public inquiry Commissioner breached procedural fairness by 
demonstrating bias; 'procedural fairness requires that decisions be made free from a 
reasonable apprehension of bias by an important decision-maker.' (para 67) 
 
[53]       In the present case, even on the basis of the limited set of examples contained 
in this Judgment, it is clear that the Commission failed to enquire fully and 
comprehensively into the issues which it was required to investigate on the basis of its 
terms of reference. This is evident from the failure to examine the DP report or the 
evidence which emerged from the Schabir Shaik trial which it refused to admit and 
thus consider evidence which was highly material to its inquiry. All this evidence was 
in its possession. The manner in which the evidence leaders and members of the 
Commission approached critical witnesses, particularly Mr Chippy Shaik and Advocate 
Hlongwane exhibited a complete failure to rigorously test the versions of these 
witnesses by putting questions to them with the required open and enquiring mind. 
Given the welter of allegations contained in material in the possession of the 
Commission against them, it failed to confront these witnesses with these serious 
allegations which were made against both in respect of corruption and wrongdoing. 
 
[54]       The questions posed to these individuals in particular, were hardly the 
questions of an evidence leader seeking to test extremely serious allegations that 
went to the heart of the reason for the establishment of the Commission. 
Additionally, other than being influenced by the alleged lack of authenticity of the 
documents on which the allegations against Mr Shaik were based, the Commission 
seems to have been content to simply put the allegations to Mr Shaik and then to 
accept his denial thereof. This is hardly an investigation whose objective is to get to 
the bottom of the allegations. 
 
[55]       It cannot be the modus operandi of an independent commission, determined 
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to discharge its mandate, to ask peripheral questions to implicated witnesses and thus 
fail to test the veracity of the evidence in terms of documents, reports and records 
which were readily available to it. 
 
… 
[66]      … reveals an approach which ran through the proceedings of the Commission, 
namely that second respondent, who was the Chairperson of the Commission, 
adopted the position that the evidence given by what were referred to as non critical 
witnesses were "known facts" and evidence given by critical witnesses, … were 
merely theories … But it is evident in the record of the Commission … when it came to 
implicated witnesses, the Commission became supine. 
 
[67]      The Commission failed to access information that was highly relevant to the 
work of the Commission ... Coupled with a myriad other issues that the Commission 
failed to enquire into … we are fortified in our view that the enquiry and investigation 
that the Commission was called upon to undertake never materialised. 
 
[68]      As Cora Hoexter Administrative Law in South Africa (2nd ed) at 418 has 
noted, the constitutional principle of legality operates as a much needed safety net for 
exercises of public power that do not amount to administrative action … the principle 
of legality and its underlying  source, the rule of law, dictate that there must be a 
rational relationship between the exercise of a public power and the objectives for 
which it is exercised. In this case, the objects were to investigate with an open mind 
in order to reveal the truth to the public on a matter of the utmost public importance, 
one, as we have indicated, which had bedevilled the constitutional democracy in this 
country since its dawn. 
… 
[70]       … a clear failure to test evidence of key witnesses, a refusal to take account 
of documentary evidence which contained the most serious allegations which were 
relevant to its inquiry, the principle of legality dictates only one conclusion, that the 
findings of such a commission must be set aside.” (Emphasis added) 

 

5.5. As is evidenced in this report, with reference to but not limited to the findings in the 

Corruption Watch matter, the conduct and findings of the  Commission is tainted 

(without any possible remedy thereof) by: 

 

  “… a clear failure to test evidence of key witnesses, a refusal to take account  of 
documentary evidence which contained the most serious allegations which were 
relevant to its inquiry, the principle of legality dictates only one conclusion, that the 
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findings of such a commission must be set aside.” 
 

6. Documents omitted from the Commission’s website which are in the public interest 

- the failure of the Commission to verify evidence, relying on untested allegations 

  

6.1. I submit with respect that the Commission’s Report is a document anxious to be 

grounded on facts and verified evidence. The narrative of the Report is a myriad of 

repetitious statements, such statements by the Commission being replicated in toto 

or with slight variations in wording, such duplications only  being assisted by 

“Chapters” and varied “headings” prefacing the duplicated text. 

 

6.2. A Commission of Inquiry should possess a thirst for truth through rigorous inquiry of 

evidence, evaluating every word in each document (whether it be a statement, 

affidavit or a document which supports both by being annexed thereto) for meaning 

and contexts in pursuit of the truth.  The public is entitled to the truth and truth does 

not exist in allegations, inferences and opinions of witnesses or those of the 

Commission. 

 
6.3. The content of the Commission’s Report is substantially devoid of  connecting a 

finding or statement of the Commission by referring to particular relevant documents 

(such document having been and / or should have been subject to a test verifying its 

authenticity and the context in which its text should have been considered) or to 

specific testimony of witnesses. Where reference was made by the Commission to 

testimony, the Commission did not with regularity refer to testimony challenging the 

testimony which the Commission made reference to. 

 

6.4. Where the Commission’s Report refers to meetings, it does not offer, refer to or quote 

from minutes of such meetings. In referring to decisions made, the Commission does 

not name the persons who were the decision makers.  References to dates are vague, 

the Report often referring (by way of example) to “during 2017”. Specific dates are 

not a cumbersome exercise to establish.  However, the lack of specificity in refencing 
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such a basic element of evidence as a date, may easily (and reasonably) be interpreted 

that the eyes of the Commission merely glanced at or read documentary  evidence 

at a pace which detracted from a proper and diligent study of such documents.   

 

6.5. In the instances where the Commission did refer to documents, such documents 

which were of reference are not available to the public.  They do not serve as 

annexures to the Commission’s Report. The statements and affidavits made available 

to the public by way of the Commission’s website do not include the annexures which 

supported the allegations in such statements and affidavits. The public has therefore 

been deprived of documents (annexures, etc) which may have proved and verified the 

allegations in the statements and affidavits available on the Commission’s website.   

 

6.6. It is absolutely impossible to test the veracity of witness statements and affidavits 

without the annexures in support thereof.  Of concern is that allegations of 

impropriety were made under oath (by way of Affidavit) in relation to the alleged 

misconduct of the Evidence Leader.  As a consistent and prevailing feature on the 

Commission’s website, the annexures to the Affidavit in support of the allegations of 

impropriety of by the Evidence Leader is not available to the public due to the fact 

that the annexures are not available on the Commission’s website.  

 

6.7. There is no reference to the Public Servants Association (hereinafter the “PSA”) the 

PSA’s “request to the Commission to request that Jooste testifies” in the 

Commission’s Report.  Should the PSA’s aforementioned request had been made in 

writing to the Commission, the Commission failed to public such a written request 

on its website. 

 

6.8. The Government Employees Pension Fund (hereinafter the “GEPF”) is the PIC’s major 

client. For the Commission to have ignored the PSA’s request for the Commission to 

interrogate evidence in relation to Steinhoff (including having Mr Markus Jooste 

testify before the Commission) is unfathomable and a travesty.  As above, the PSA 
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represents a substantial number of members of the GEPF. As discussed below, the 

Commission also failed to investigate the “key complaints” of the Association for 

Monitoring and Advocacy of Government Pensions (hereinafter “AMAGP”), which 

included that the AMAGP (also representing a vast number of GEPF members) 

requested the Commission to investigate the PIC’s investments with VBS Bank, 

Harith/Lebashe and the PIC’s bailout of Eskom.     

 

6.9. The Commission’s references to and findings in relation to VBS Bank and 

Harith/Lebashe is minimal. The Commission also failed and / or refused to investigate 

Eskom, notwithstanding the fact that Eskom is indebted to the PIC in the amount of 

around R 90 billion and notwithstanding the fact that the PIC and others  are 

considering or have already accessed and used the pensions of Eskom employees to 

restructure Eskom’s debt.   

 

6.10. There are no references to or documents available on the Commission’s website in 

relation to the Eskom debt to the PIC. 

 

6.11. With reference to paragraphs 6.1 to 6.10 above, as a result of such factual documents 

not being available on the Commission’s website, the public is deprived of its right to 

test the veracity of the conduct and findings of the Commission. 

 
 

7. The Commission failed and / or refused to investigate substantial irregular 

transactions entered into by the PIC 

 

7.1. I detail below, all the major transactions not investigated by the Commission. 

 

7.2. The investigations and findings of the Commission were in the form of “Case Studies”. 

There is no provision in the ToR of the Commission to conduct “Case Studies”. “Case 

Studies” are not an intensive investigation of factual and verified written and oral 
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evidence.   “Case Studies” are also a mere sample test of the subject matter of the 

ToR. The ToR of the Commission did not mandate the Commission to merely sample 

the irregularities at the PIC and in relation to the PIC’s investments.  

 

The Commission’s findings against Sekunjalo and Sagarmatha Technologies 

 

7.3. Sekunjalo was not included in the Commission’s self-declared ToR as an entity which 

the Commission would investigate. Yet the Commission made “findings” against 

Sekunjalo.   

 

7.4. The Commission investigated Sagarmatha Technologies (hereinafter “Sagarmatha”), 

notwithstanding the  fact that the PIC did not invest in Sagarmatha. 

 

7.5. There is not a single reference to the contracts / agreements between the PIC and the 

“Sekunjalo Group”, Premier Fishing, Ayo Technologies, Independent Media or 

Sagarmatha.  There can be no other interpretation than that the Commission did not 

even study any of agreements between the PIC and the aforementioned entities.  It is 

absurd that in “investigating” and making “findings” in relation to the above entities, 

that the Commission did not even consider and analyse the agreements as 

aforementioned. 

 

7.6. Further to the paragraph above, the Commission makes no reference to the financial 

statements of the “Sekunjalo Group”, Premier Fishing, Ayo Technologies, 

Independent Media or Sagarmatha. Again, it is not understood how the Commission 

could have “investigated” and made findings in relation to the above entities if the 

Commission did not even analyse the financial statements of the entities 

aforementioned. 

 

Public Servants Association – Recusal of Ms Marcus 
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7.7. The Public Service Association (hereinafter “PSA”) represents more than                    

240,000 public-sector employees and retired public servants.  The PSA members 

therefore have a substantial interest not only in the mismanagement of the PIC, but 

particularly the conduct of the Commission.   

 

7.8. The PSA members had / has a substantial interest in the conduct of the Commission, 

such interest being founded on belief that the Commission would follow due process, 

adhere to the principle of Natural Justice, the Rule of Law and that Commission would 

not conduct itself or be perceived to conduct itself in a manner that would afront the 

principle of legality.  

 

7.9. The importance of “perception” should not be viewed as being frivolous.  The 

Commission (as with any other Commission of Inquiry) was established (governed by 

its ToR and Rules – which was substantially and arbitrarily  ignored by the 

Commission) to serve the public interest and promote public policy. Not only are the 

PSA members included in the general “public” of our South African democratic and 

Constitutional state, but they had (have) a particular direct interest in the findings of 

the Commission. 

 

7.10. The PSA was therefore fully entitled to be apprehensive about Ms Marcus’ 

independence (or at least that the PSA’s members may have perceived Ms Marcus not 

to be independent) and therefore requested her recusal as reported in the media4 as 

follows:  

 
“The Public Servants Association (PSA) is concerned about reports that the South 
African Reserve Bank, when under the governorship of Gill Marcus, approved 
Steinhoff International’s listing on the Frankfurt Stock Exchange. 
… 

 
4 
 “PIC Inquiry: PSA calls for Gill Marcus to be recused from Commission of Inquiry” 
https://www.iol.co.za/business-report/opinion/pic-inquiry-psa-calls-for-gill-marcus-to-be-recused-from-
commission-of-inquiry-34438770 
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Reports also indicate that an NGO, Knysna Initiative for Learning and Teaching (Kilt), 
tied to [of which she was / is an Executive Directors] Ms Marcus, received donations 
from Steinhoff. Despite Steinhoff suffering a major financial setback, it appears that 
the company continued to donate to Kilt until February 2018. 
 
Why were Steinhoff executives and the former CEO, Marcus Jooste, never requested 
to testify, despite the collapse of the organisation leading to the loss of  billions of 
state pension funds invested through the PIC. 
 
Why was Steinhoff so desperate to keep this agreement in-tact while cancelling all 
other sponsorship agreements? 
 
The PSA submitted a request to the Commission to request that Jooste testifies, but 
to date, no response has been received from the Commission. 
 
Jooste must be summoned to appear before the Commission to account for his role in 
monies lost, as the impression being created, is that its only purpose is to probe 
around the BBBEE components or to settle business scores. 
 
Although the Commission says that Ms Marcus made a full disclosure of her interests 
in the NGO and that all financial statements are publicly available, was President Cyril 
Ramaphosa aware that she was linked to an organisation that benefitted from 
Steinhoff? 
 
This position undermines everything the President has been saying about  fighting 
corruption and punishing perpetrators who steal from taxpayers. It also displays a 
lack of transparency as the “disclosures” by Ms Marcus should have been made 
public. 
 
The PSA is deeply concerned that her involvement in the Commission could be a 
conflict of interest, as the NGO benefitted while pension monies where lost. 
 
The PSA further questions the integrity and goals of the Commission following 
allegations that its evidence leader, Advocate Jannie Lubbe, called a private meeting 
with the PIC’s suspended CEO to provide “advice”. All these matters indicate a lack of 
seriousness in protecting workers’ money. 
 
The PSA calls on Ms Marcus to be recused from the Commission. She should also 
release the donation agreement between Steinhoff and Kilt to ensure transparency 
and the legitimacy of the Commission’s work.” (Emphasis  added) 
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7.11. The test for the recusal5 of a Judge from hearing a matter is crisply defined as follows:  

 

“The test to be applied when considering a recusal application contains a two-fold 
objective element: firstly, the person considering the alleged bias must be 
reasonable; secondly, the apprehension of bias itself must also be reasonable in the 
circumstances. The Constitutional Court has stated that “the apprehension of  the 
reasonable person must be assessed in the light of the true facts as they emerge at 
the hearing of the application” and that incorrect facts advanced by the applicant in 
a recusal application must be ignored when applying this test. The Constitutional 
Court has aptly summarised all of the foregoing by stating that “the question is 
whether a reasonable, objective, and informed person would, on the correct facts 
reasonably, apprehend that the judge has not or will not bring an impartial mind to 
bear on the adjudication of the case, that is a mind open  to persuasion by the 
evidence and the submissions of counsel.” (Emphasis added) 

 

7.12. A Commission of Inquiry is not a court of law. The test for recusal of a member of the 

Commission (in the case of Ms Marcus as Assistant to the Commissioner) should 

therefore be subject to a much simpler test.  

 

7.13. In a Court of Law, bias (as a substantive element for recusal of a Judge), must be 

alleged by a party to the particular case heard by the Court. It is therefore of interest 

to a litigant to allege and evidence reasons for a Judge to recuse him / herself from a 

matter). 

 

7.14. A Commission of Inquiry serves the interests of the public. Its conduct and findings 

therefore impact on the rights and interests of all South Africans,  directly or 

indirectly.  

 
7.15. I do not allege that Ms Marcus was involved in impropriety as referred to in the media 

article quoted under paragraph 7.10 above as I have no such evidence.  

 
7.16. However, with due respect to Ms Marcus’ contribution to South Africa in  various 

 
5 
 Recusal of Judges: When can a judge recuse him- or herself? 03 December 2020  | Philip Swanepoel  
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position, I am of the view that she should have recused herself.  With a Commission 

of Inquiry being the servant of the public, if a substantial portion of the South African 

government employees (PSA members) questioned Ms Marcus’ independence and 

that she should recuse herself, she had a duty to act in the public interest, whether 

the petition for her recusal was based on fact or conjecture.  As aforementioned, the 

PSA’s membership amounts to almost a third of the total members of the GPEF. 

 

8. The Constitution: Precedent, Common Law and Authorities  

 

8.1. The Constitution (and the Bill of Rights) is the cornerstone of our democracy which 

may be eroded by selective and self-serving interpretations of the Constitution and 

the Bill of Rights by many of those who are entrusted with authority and who exercise 

public power. 

  

8.2. One of the safeguards against the erosion of our Constitution and Bill of Rights by the 

arbitrary and unlawful exercise of public power is found in precedent by our courts 

and the development of Common Law. Precedent and Common Law sustains and 

nurtures our Constitutional Democracy as both principles are founded on the constant 

adjudication of matters which determine how the Constitution, the Bill of Rights and 

our Democratic values are interpreted.  

 
8.3. As South Africans, we are fortunate to have a progressive judiciary who with wisdom, 

not only applies legal principles in their findings, but also deliver judgments with due 

congnisance of and with an understanding of the reality of how our fledgling 

democracy is being positively shaped and sculpted by those South Africans committed 

to the Constitution and democracy, or disfigured by those involved in corruption, 

maladministration and who abuse their positions of authority by  exercising public 

power arbitrarily and with total disregard for the fundamental rights of South Africans.   

 

8.4. As South Africans, we live in a Constitutional Democracy.  Many South Africans are 

disillusioned by the myriad of failures by those in authority to comply to the letter and 
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spirit of the Constitution.  It seems that the  Constitution is no longer the guiding 

factor many of those in positions of  authority.   

 

8.5. The Constitution is not open to opinions or selective and self-serving interpretations 

thereof.  Most aspects of the conduct of South Africans are governed by the plethora 

of legislation in South Africa (some having been enacted before and some having been 

enacted after the advent of our democracy in 1994 and the enactment of our 1996 

Constitution). Legislation is supposed to reflect the will of the people as it is passed by 

the legislature (the members of which are democratically elected) and signed into law 

by the Executive (also being elected by the will of the people). 

 

8.6. With the Constitution not being subject to opinions and interpretations, the 

Constitution comes to life through Precedent and the development of Common Law. 

Precedent and Common Law guides the practical implementation of the Constitution.  

 

8.7. With reference to the Corruption Watch matter, the principle of precedent and the 

value thereof in interpreting and developing the implementation of the Constitution 

through case law, is succinctly  stated in the judgment in the matter of MEKGOE V S 

(A183/2013) [2015] ZAFSHC 60 (20 MARCH 2015)” where the Constitution al Court 

found as follows: 

 

“[10] … we were again reminded of the obligation to observe the maxim stare decisis, 
the doctrine of precedents. I refer to the judgment of the SCA in First Rand Bank v Kona 
and another 20003/2014 [2015] ZASCA 11 (13 March 2015) and I quote from 
paragraphs 21 and 22: 
… 
[21]  The decision of this court in Naidoo and that of the Constitutional Court in Ferris 
were referred to in the judgment of the high court. The legal principles enunciated in 
the two decisions were binding on that court and precluded it from arriving at any of 
the three conclusions to which I have referred. The  statement of principle by Didcott 
J in Credex Finance (Pty) Ltd v Kuhn 1977 (3) SA 482 (N) that is thus concisely 
summarised in the headnote to that  judgment is in point: 
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‘The doctrine of judicial precedent would be subverted if judicial officers, of their own 
accord or at the instance of litigants, were to refuse to follow decisions binding on 
them in the hope that appellate tribunals with the power to do so might be 
persuaded to reverse the decisions and thus to vindicate them ex post facto. Such a 
course cannot be tolerated.’ 
 
[22]  The Constitutional Court, in Camps Bay Ratepayers’ and Residents’ Association 
& another v Harrison & another 2011 (4) SA 42 (CC), paras 28-30,  expressed itself in 
no uncertain terms about observance by courts of the maxim stare decisis or the 
doctrine of precedent. Brand AJ, in delivering the unanimous judgment of the court 
said: 
… What it boils down to … is: '(C)ertainty, predictability, reliability, equality, 
uniformity, convenience: these are the principal advantages to be gained by a legal 
system from the principle of stare decisis.'  … The doctrine of precedent not only 
binds lower courts, but also binds courts of final jurisdiction to their own decisions. 
These courts can depart from a previous decision of their own only when satisfied 
that that decision is clearly wrong.  Stare decisis is therefore not simply a matter of 
respect for courts of higher authority. It is a manifestation of the rule of law itself, 
which in turn is a founding value of our Constitution. To deviate from this rule is to  
invite legal chaos.’” (Emphasis and underlining added) 
 

8.8. A certain degree of ambivalence and inconsistency is inherent in the nature and 

operation of the doctrine of precedent, which is an intrinsic part of our common law 

and in terms of the Constitution continues in force in our new jurisprudential 

dispensation. But the “intrinsic” value of precedent is grounded on its “inconsistency”.  

 

8.9. Precedent has become the ultimate refuge of the people who have been subject to 

unfair conduct, whether in private law or in the conduct of government. Precedent is 

gives life to the Constitution and the Bill of Rights. Precedent and the Constitution 

(and the Bill of Rights) are uniquely inseparable as Precedent is derived from the 

interpretation of the Constitution and the Constitution finds value in the 

interpretation thereof resultant of Precedent. 

 

8.10. At this juncture, it is of assistance to refer to and quote as follows from the provisions 

of section 33 of the Constitution: 
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“33  “Just administrative action: 
Everyone has the right to administrative action that is lawful, reasonable and 
procedurally fair. 
Everyone whose rights have been adversely affected by administrative action has the 
right to be given written reasons' 
National legislation must be enacted to give effect to these rights, and must - 
provide for the review of administrative action by a court or, where appropriate, an 
independent and impartial tribunal; 
impose a duty on the state to give effect to the rights in subsections (1) and (2); and 
promote an efficient administration.” (Emphasis added) 

 

8.11. Section 195 of the Constitution guides the state in achieving efficient and effective 

governance by adhering to the spirit and proper implementation of the “Basic values 

and principles governing public administration”. I quote from section 195 of the 

Constitution as follows: 

 
“(1) Public administration must be governed by the democratic values and 
principles enshrined in the Constitution, including the following principles: 
A high standard of professional ethics must be promoted and maintained. 
… 
Services must be provided impartially, fairly, equitably and without bias. 
People's needs must be responded to, and the public must be encouraged to 
participate in policy-making. 
Public administration must be accountable. 
(g) Transparency must be fostered by providing the public with timely, accessible 
and accurate information. 
… 
(2) The above principles apply to - administration in every sphere of government; 
… 
National legislation must ensure the promotion of the values and  principles listed in 
subsection (1). 
The appointment in public administration of a number of persons on policy 
considerations is not precluded, but national legislation must regulate these 
appointments in the public service.” (Emphasis added) 

 

8.12. The Commission was established by the President to advise the President on alleged 
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irregularities and governance and policy failure in the PIC, thereby serving as an 

advisory body to the President in protecting and promoting public policy in the 

interest of the public. As such, the Commission was performed a “public 

administration” function “on policy considerations”. As such the Commission was not 

immune (“precluded”) to the specific legal duty to comply with the specific provisions 

of sections 33 and 195 (and also the  general relevant provisions) of the Constitution. 

 

8.13. As detailed in this report, the Commission failed to: 

 
8.13.1. Conduct itself and make findings and recommendations which were ”lawful, 

reasonable and procedurally fair”;  

 

8.13.2. Provide “written reasons” to the parties who were “adversely affected” by the 

unfair administrative action as per the findings and recommendations 

recorded in the Commission’s Report, which findings were not substantiated 

in the most basic interpretation thereof by verified facts and evidence in 

support of its findings and recommendations.  With respect, the Commission’s 

Report was in main a narrative of opinion, relying materially on hearsay 

evidence and untested allegations of witnesses, which were not verified by 

the Commission.  It is therefore my respectful but considered view that the 

Commission’s Report does not satisfy the threshold of having served as 

“written reasons” which would have been provided persons and parties who 

were subject to adverse findings;  

 
8.13.3. To conduct itself “impartially, fairly, equitably and without bias”;  

 
8.13.4. To encourage “the public to … participate in policy-making” by ignoring 

evidence submitted to the Commission; 

 
8.13.5. To consider and comply with specific provisions of the Commission’s Rules and 

the provisions of the Promotion of Just Administration Act, 3 of 2000 by not 

entertaining and considering (in contravention of the Commission’s legal duty)  
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formal written applications made to the Commission6 in terms of the audi 

alteram partem rule7, which affords  any person with the right to reply to 

allegations (the “principle of  fundamental justice or equity”8) made against 

such a person: 

 
8.13.5.1. The audi alteram partem rule is a fundamental principle of the 

 legal doctrine of Natural Justice9.  The Commission made 

 adverse findings in its Report against persons who applied to 

the Commission (in terms of the Rules of the Commission) to 

 respond to adverse allegations against them. This included Ms 

 More (who served as the Chief Financial Officer of the PIC). In 

 
6 
 Section 28 of PAJA 
 
“Administrator’s duties 
 
28.  (1) An administrator to whom a request for reasons is made must – 
(a) acknowledge receipt of the request; and 
(b) either – 
(i) accede to the request and furnish the reasons in writing; or  
(ii) decline the request. 
 
(2) “If an administrator declines a request for reasons in terms of section 5(4)(a) of the Act, the 
 administrator must give reasons in writing to the person who made the request why the request was 
 declined.” 
 
7 Audi alteram partem (or audiatur et altera pars) is a Latin phrase meaning "listen to the other side", or "let 
the other side be heard as well".[1] It is the principle that no person should be judged without a fair hearing in 
which each party is given the opportunity to respond to the evidence against them 
 
8 "Audi alteram partem" is considered to be a principle of fundamental justice or equity or the principle of 
natural justice in most legal systems. This principle includes the rights of a party or its lawyers to confront the 
witnesses against them, to have a fair opportunity to challenge the evidence presented by the other party, to 
summon one's own witnesses and to present evidence, and to have counsel, if necessary at public expense, in 
order to make one's case properly 
https://en.wikipedia.org/wiki/Audi_alteram_partem#:~:text=Audi%20alteram%20partem%20(or%20audiatur,t
o%20the%20evidence%20against%20them 
 
 
9 The judgment in the matter of CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS (81368/2016) [2019] ZAGPPHC 351; [2019] 4 ALL SA 53 (GP); 2019 (10) BCLR 1218 (GP); 2020 (2) 
SA 165 (GP); 2020 (2) SACR 315 (GP) (21 AUGUST 2019); at paragraph 13: 
 
“ … this cannot mean that the proceedings of a commission of inquiry can breach the principles of natural 
justice, procedural fairness or be conducted in a manner which exhibits bias” 
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 her written statements (in terms of Rule 3.3.6 of the 

 Commission) and her Affidavit (filed in terms of Rule 3.9 of the 

Commission) contained serious allegations of misconduct 

against the Commission’s Evidence Leader;  

 

8.13.5.2. Not only did the Commission not comply with its duty to 

 ̀ consider, investigate the contents thereof and make findings in 

relation to Ms Matshepo More’s formal applications 

 aforementioned, but the Commission did not even include any 

 reference thereto in its Report; 

 
8.13.5.3. The Commission’s failure in its duty of candour and 

transparency10 (in its conduct in terms of its ToR and its Rules 

and also not in the text of its Report), depriving “the public [to 

its right to] timely, accessible and accurate information”.11  By 

way of example, the Commission failed and / or refused to 

consult or inform the President that it had unilaterally, 

arbitrarily and unlawfully changed its ToR. The 

 Commission also failed and / or refused to inform the public 

that it  had changed its ToR and Rules. 

 

9. Commissions of Inquiry serving the public interest 

 

9.1. The President singular in his / her extensive Constitutional and statutory powers (both 

Executive and Administrative in nature). I having established the Commission, only he 

could have invoked the provisions of section 84(2)(f) of the Constitution and the 

provisions of the Commissions Act, 8 of 1947 (as amended), to establish the 

Commission. The President develops and promotes public policy by way of the 

 
10  
11 Rule 2.1.of the Commission: “The Commission must regularly inform the public of the matters to be covered 
at its hearings by publishing relevant information on its website” 
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findings of a Commission to the benefit of the public, with due regard to the 

Constitution and the Bill of Rights contained therein. Thus, a Commission of Inquiry 

serves the public interest. 

 

9.2. A Commission of Inquiry has a duty to diligently and independently establish the truth 

of the matters requested of a Commission of Inquiry to investigate by way of its ToR. 

The truth of the inquiry must be untarnished by innuendo and inferences based on a 

failure on the part of a Commission of Inquiry to test the veracity of the evidence 

placed before it and to verify fact from fiction. The President may only consider and 

act upon factual and verified evidence in his endeavours to promote and develop 

public policy and the rights and interests of the public. Inference and opinion based 

findings and recommendation such as those recorded in the Commission’s Report 

serves no purpose, as the Commission’s findings imparted no wisdom or practically 

implementable findings and recommendations. The Commission’s findings and 

recommendations were substantially analogous to the media reports, the allegations 

which served as the subject of such media reports  being the  alleged irregularities at 

the PIC which was a substantive consideration for the establishment of the 

Commission and in the dealings of the PIC.   

 

9.3. Commissions of Inquiry should create public certainty and confidence. On 19 October 

2018, the Congress of South African Trade Unions (hereinafter “Cosatu”) “welcomed 

the establishment of a commission of inquiry into allegations of impropriety at the 

Public Investment Corporation (PIC) but at the same time warned it should lead to 

criminal prosecution and jail time for those implicated in wrongdoing” . Cosatu made 

the following public statements: 

 
"We are tired of commissions that have endlessly dragged on, consumed exorbitant 
fees and produced fancy reports that have said little than what we already knew. We 
simply want to see those who have looted being relocated to prison, their assets seized 
and stolen monies returned to the state …  
 
To date, we cannot recall a single crook that has been locked up as a result of these 
expensive commissions of inquiry. It’s time for government and its law enforcement 
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organs to act on these commissions and send these looting brigades to prison." This 
lethargy is part of the reason why government is in such a mess."  (Emphasis added) 

 

9.4. Cosatu has a membership of around 1,8 million employed South Africans , which is a 

substantial percentage of the dwindling number of South Africans who are employed. 

 

9.5. I restate that a Commission of Inquiry can and should be an effective tool of gathering 

true facts with a view to enabling government to develop sound policies  aimed at 

resolving serious socioeconomic and socio-political problems.” 

 
9.6. In the matter of Magidiwana and Others v President of the Republic of South Africa 

and Others 2013 (11) BCLR 1251 (CC), the ConCourt found as follows: 

 
“(1) the purpose of a Commission of Inquiry [a search for the truth, accountability 
and transparency, inform corrective measures and influence future policy];  
(2) the person who has the power to appoint it [the President]; (3) the source of 
that power [the Constitution]; and (4) at least one factor that may compromise “the 
search for truth and the purpose of the Commission”. 

 

9.7. It is clear from this judicial observation that a Commission of Inquiry is not an 

appropriate platform for demagoguery, rumour mongering, political points scoring, 

electioneering and propaganda. What is required are verified facts (not verifiable 

facts) from various sources. Why verified and not verifiable? 

 

9.8. Commissions of Inquiry are often conducted openly, and these days in the glare of 

television cameras so that the public can follow proceedings in real time from the 

comfort of home. Human beings and television make for extraordinary bedfellows. 

Acutely aware of the bright lights and lenses trained upon them for the time being, 

some people may find the temptation of delivering a stellar performance hard to 

resist.  

 

9.9. In that performance, facts could easily get infused with fiction so as to make for a 
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riveting script. Such evidence, even if subsequently shown not to be credible, would 

most likely become etched in the mind of a public, blinded by a hunger for any 

scapegoat. 

 

9.10. A Commission of Inquiry is not a trial court. There are no accused persons. There is no 

charge sheet. There are no prosecutors. There are no defence teams. The Commission 

does not convict. The Commission metes out no sanction. The Commission does not 

acquit. All it does is make recommendations to the President based on verified facts. 

It may make some factual findings and observations but these are not judgments. It is 

proper that this be so, because a Commission of Inquiry is not bound by the rules of 

evidence applicable to a court of law or trial court. It is entitled to adopt its own 

procedure, including the receipt of evidence or information relevant to the issues 

before it which constitutes hearsay evidence, newspaper reports or submissions 

made without sworn evidence. Our courts have said this on numerous occasions [see 

Bell v Van Rensburg NO 1971 (3) SA 693 (C); S v Mulder 1980 (1) SA 113 (T) and S v 

Sparks NO and Others 1980 (3) SA 952 (T);  Bongoza v Minister of Correctional 

Services and Others 2002 (6) SA 330 (Tk)]. 

 

9.11. But this does not provide license for the manufacture of facts through “opinion” 

pieces or “analysis” served up for a predetermined purpose intended to sway public 

opinion. 

 

9.12. That is why it is particularly important, for the sake of the integrity of the Commission 

of Inquiry and its recommendations, that facts that are presented at the Commission 

are carefully verified before they are presented, not after they have already taken 

root in the psyche of the public. Thus, verified rather than verifiable evidence is 

preferable.  

 
9.13. Insofar as evidence leaders are concerned, they are not the Commission of Inquiry. 

They are appointees of the Commission of Inquiry. The Commissions Act in South 

Africa makes no provision for the appointment of evidence leaders. So, there is no 
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requirement in the controlling legislation that an evidence leader must be appointed 

to a Commission of Inquiry. For instance, the regulations of the “State Capture” 

Commission confer upon Deputy Chief Justice Zondo, the Chairman, the discretion to 

“designate one or more knowledgeable or experienced persons to assist the 

Commission in the performance of its functions, in a capacity other than that of a 

member [of the Commission]”. These are the evidence leaders, the investigators and 

any other persons whose skill the Chairman may require. 

 

9.14. Facts given in evidence at a Commission of Inquiry should ideally already have been 

verified by evidence leaders (where appointed) in order to avoid evidence that may 

be tailored for purposes other than the search for the truth. 

 

9.15. A search for the truth does not entail an attack by evidence leaders on witnesses. In 

fact, such attack tends to have the opposite effect to attaining the truth. An aggressive 

and hostile questioning of a witness by an evidence leader is counterproductive. 

 

9.16. Thus, all witnesses must be treated equitably and fairly. It is not the role of evidence 

leaders to “lead” some witnesses in evidence, asking them rehearsed sweetheart 

questions, and “cross-examine” other witnesses. 

 

9.17. Because the ultimate aim of Commissions of Inquiry is a search for the truth, witnesses 

often meet with evidence leaders privately, before giving evidence in the  open, so 

that evidence leaders can assess the evidence, test it against facts and other evidence 

already in their possession, and have it reduced to writing. There  should be no room 

for surprises, whether on the part of evidence leaders or on the part of witnesses.  

 

9.18. Evidence leaders have no witnesses of their own. They should thus have no “version” 

to put to witnesses for “cross examination” purposes. 

 

9.19. Evidence leaders should also be particularly careful of treating media reports and 
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opinion pieces as evidence. They are not. They are simply information to be assessed 

and tested against other available information. They do not constitute “a version” to 

be put to witnesses. This should not be difficult to understand because a version can 

only be tested by questioning the witness advancing such version.  

 

9.20. Worse still, witnesses could be flushed out into the open through other witnesses 

deliberately telling untruths for the sole purpose of compelling the implicated persons 

to come forward and be questioned on matters that tend to embarrass third parties 

so that those third parties can also in turn be flushed out into the open. Such 

testimony by ambush is undesirable and inconsistent with the purpose of a 

Commission of Inquiry. 

 

9.21. The task of the commission is a matter of constitutional importance and public 

interest. 

 

9.22. In relation to the term “inferences”, I refer to the report and findings of the 

COMMISSION OF INQUIRY INTO ALLEGATIONS OF SPYING AGAINST THE NATIONAL 

DIRECTOR OF PUBLIC PROSECUTIONS, MR B T NGCUKA (which I will hereinafter refer 

to as the “Hefer Commission”). I quote from the report of the Hefer Commission at 

paragraph 15 thereof as follows:  

 
“[15]… Speculating about the reasons for the appointment of the commission and 
niggling about the terms of reference cannot change my task. My duty is simply to 
inquire into the facts and to report my findings to the President. In doing so, I cannot 
be swayed by rumours conveyed to me unofficially. Difficult though it may be to 
investigate something that occurred fourteen years ago, I can only act on relevant 
and acceptable evidence properly placed before me and on inferences which can, 
with due regard to the probabilities, justifiably be drawn therefrom.” (Emphasis 
added) 

 

9.23. A commission of inquiry is in fact nothing more than an advisory body to the executive 

authority. (S v Mulder 1980 1 SA 113 (T) at 120 F).   
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9.24. No questions which fall outside the terms of reference  and which can bring witnesses 

into discredit should be permitted. (S v Hertzog 1970 2 SA 578 (T) at 587 B)12  

 

10. Commissions of Inquiry: The importance of the media; examples of the  conduct of 

the media undermining the “Rule of Law” 

 

10.1. The media is often the most effective part of our society in uncovering irregularities 

in South Africa. The media’s efforts in such endeavours should be commended. It is in 

the media that we as South African’s trust to convey the unembellished truth about 

matters which affect all South Africans. 

 

10.2. The media has, does and will always be of substantial value in exposing irregularities 

in the public and private sector which require attention and interrogation to promote 

and protect the fundamental rights of all South Africans.  It is for this reason that the 

media played a substantial role in alerting the President to matters which formed part 

of the ToR of the Commission. 

 

10.3. There have however been instances where the media have not favoured the public 

with verified and factual news, which has had a substantial detrimental effect on the 

Rule of Law and further thereto, such unverified and factual news has created a 

narrative in South Africa which is divisive. I am of the view that the role of the media 

in relation to Commissions of Inquiry, informing the public about these matters is a 

task that one would expect the media to perform jealously. After all, the Constitution 

itself in s 16 confers upon the media the fundamental right to “impart information” 

to the public. 

 

 
12 
 Notes on the nature and conduct of commissions of inquiry: South Africa AJ Middleton'" Professor of law 
University of South Africa at Page 8 https://journals.co.za/doi/pdf/10.10520/AJA00104051_720 
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10.4. The discerning ear may find the media coverage of the Marikana Commission and the 

“State Capture” Commission, for example, characterised by imbalanced  reporting 

of extraordinary proportions as some witnesses were (and are) condemned not so 

much for what they say as for what they are perceived by the media to represent, 

while other witnesses, by the same measure, have their perceived virtues extolled and 

their glaring shortcomings either redacted or completely eradicated.  

 

10.5. During the Marikana Commission, public sentiment lay unmistakably with the victims 

of police shootings and less so with the victims of the workers. It is not difficult to 

understand why this was so. But media coverage of those proceedings contributed in 

no small measure to that result and, most probably, contributed to steering the 

expected outcome in a particular direction. 

 

10.6. In contrast, the Marikana Report itself apportions some responsibility to all 

participants in the events of that fateful week. The blame apportioned to the strikers 

was based on evidence that was led at the Marikana Commission by numerous 

witnesses. But one would struggle to find media reporting of that evidence, which 

could lead to the conclusion that many in the media had already decided that the 

police were “guilty” and trigger happy. 

 

10.7. The subsequent finding of the Marikana Commission in its Report, that it “does not 

believe that it would be appropriate to draw an adverse inference against all those 

[who] fired their weapons at scene” and that “some [police] in all probability did not 

exceed the bounds of self and private defence”, appears not to have made much 

difference to some in the media to report more accurately on the evidence presented. 

In fact, this was the police’s main defence which the media generally ridiculed at the 

time it was presented at the Commission. 

 

10.8. This is not becoming of journalists who are supposed to “impart information” to the 

public fairly, impartially, independently and with neither fear nor favour. A journalist 
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should not present an opinion as fact. The right to “freedom of artistic creativity” in 

section 16(1)(c)  of the Constitution does not extend to playing artistic creativity with 

facts. 

 

10.9. The role of the media in Commissions of Inquiry is not to take sides as there are no 

sides to be taken in a Commission of Inquiry. Everyone is on the same side: the side 

of the truth. The role of the media is to report the facts, based on the evidence being 

presented by all witnesses, not air-brush a favoured witness’s flawed evidence and 

decontextualize an honest account by a witness already condemned for what s/he is 

perceived to represent. 

 

10.10. This is what seems to have happened thus far in the media coverage of the “State 

Capture” Commission … some witnesses are championed by the media, while others 

are vilified. One sees, for example, evidence of a witness being reported as having “set 

the record straight” before his evidence has even been tested by evidence leaders or 

those it implicates. One wonders what the headline will read if that “record” is sent 

down a crooked path by a rudimentary testing of its contents. 

 

10.11. Journalists should report the facts as articulated by the witness. The moment the 

journalist introduces “motives” for the evidence in her reporting, or starts “joining the 

dots” to arrive at a well-constructed theory of the evidence, she is no longer imparting 

information. She is giving judgment and, worse still, making it difficult for  the 

Commission to perform its work impartially, independently and without fear, favour 

or prejudice. 

 

10.12. The danger of journalistic opinion masquerading as fact is that the public may in the 

end find it difficult to reconcile the findings and recommendations of a Commission 

with the “findings” of an ill-considered journalist cum-analyst, and reject the 

Commission’s findings. This is dangerous and may have adverse effects on the Rule of 

Law.  
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10.13. In short, journalists who put their opinions ahead of the facts given in evidence at 

Commissions of Inquiry do more harm to the process of truth-finding than good. 

 

10.14. Such a scenario is not altogether far-fetched. In September 2003 a journalist claimed 

that then National Director of Public Prosecutions was an apartheid spy. When called 

to give evidence at a Commission of Inquiry established by the President to search for 

the truth of that claim, the journalist refused, challenged the invitation in court, lost, 

applied for leave to appeal and, while that was pending, the Commissioner decided to 

excuse her from giving evidence as he considered it not worth the delay.  

 

10.15. The Commission ultimately found that the claim was false. But what if the truth or 

otherwise of the claim lay only in the testing of the journalist’s evidence by 

questioning her in open session at the Commission? 

 

10.16. There is in our law no general absolution of journalists from answering questions 

about their story in a Commission setting. Freedom of the press and other media does 

not provide license to a journalist to spread a false narrative about people, and then 

hide behind the sanctity of sources and press freedom. 

 

10.17. The media in South Africa has some serious introspection to do in its coverage of 

Commissions of Inquiry. There are too many instances where it appears that some 

journalists have become emboldened to mount vitriolic attacks on judges personally 

for making judgments that the journalist does not like or with which the journalist 

disagrees. 

 

10.18. If judges can be so wantonly attacked by a journalist just because the journalist does 

not like the judgment, what hope does a Commissioner have in a Commission of 

Inquiry when issuing a report containing recommendations that are inconsistent with 

the narrative already carved out by journalists for an outcome favoured by them. 
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What deterrent effect does an ex post facto condemnation of such personal attacks 

on judges have? I have not seen any. 

 

10.19. Hence, the from the Chairperson to the evidence leaders to the witnesses to the 

lawyers representing witnesses – they must have one single purpose in mind: to assist 

the Commission to get to the truth and nothing but the truth. Unless Commissions of 

Inquiry are used for what they are intended, increasingly fewer judges of integrity will 

avail themselves for them. In the end they will discredited, along with the Judges who 

preside over them.   

 

10.20. In September 2003 a journalist claimed that the then National Director of Public 

Prosecutions was an apartheid spy. The journalist in question was Ms Munusamy who 

through a false, speculative and sensationalist narrative, caused the Hefer 

Commission to be established to investigate her salacious claims. Ms Munusamy’s 

false claims therefore: 

 

10.20.1. Caused the President (in consultation with the Minister of Justice, Mr 

Justice Hefer and others) to take time away from his immense 

Constitutional duties  and responsibilities to consider and establish the 

Hefer Commission of Inquiry; and 

 

10.20.2. Necessitated the determination and drafting the ToR of the Hefer 

Commission and publish a proclamation to establish the Hefer 

Commission.  

 

10.21. The ToR of the Hefer Commission had to be extended and amended as recorded by 

Judge Hefer in his Report  as follows: 

 

“Having conducted an inquiry in terms of my terms of reference dated                                        
19 September  2003 as extended on 7 October 2003 and amended on                                          
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11 November 2003, I hereby present my report. Signed on this 7th day of                      
January 2004” 

 

10.22. In relation to Ms Munusamy, I quote from paragraphs 17 to 22 of the Hefer 

Commission Report as follows: 

 

“Ms Ranjeni Munusamy.  
 
[17] Because the article in City Press was the genesis of the entire saga leading to 
the appointment of the commission and, since I wanted to concentrate initially on the 
publication of the article, I decided to call Ms Munusamy as one of the first witnesses. 
My decision to subpoena her was severely criticized in the press, and also by Ms 
Munusamy’s counsel ... Although the fundamental impetus of criticism was the view 
widely held in media circles that a journalist should not be compelled to reveal 
confidential sources of information, the argument went further and in effect suggested 
that journalists should never be called at all as witnesses in respect information 
gathered in the pursuit of their profession.  
 
[18]  My view was that the constitutionally guaranteed freedom of expression 
(including the freedom of the press and other media and the freedom to gather and 
disseminate information) does not entail that every journalist is in all cases entitled to 
refuse to testify in a court of law or a commission of inquiry or to disclose relevant 
information gathered in the course of his or  her profession. Unless other reasons exist 
which justify a refusal to testify (Cf Attorney General, Transvaal v Kader 1991(4) SA 
727 (A) ) a journalist, like any other person, is obliged to testify and is only entitled to 
refuse to answer specific questions against which there is a valid objection. Admittedly, 
unless  it is justifiable under section 33(1) of the Constitution, a witness cannot be 
compelled to answer a question if the compulsion would infringe any of his or her 
constitutional rights or freedoms (Nel v Le Roux and Others 1996 (3) SA 562 (CC) at 
569-570 par [7]). But whether the compulsion would indeed constitute such an 
infringement depends largely on the nature of the question; and this will only become 
manifest once the question is asked. This view, I may say, is not popular with the 
media, nor was it acceptable to Ms Munusamy’s counsel during his argument in the 
commission. But it was eventually not questioned when my decision went on review. 
 
[19] Ms Munusamy’s counsel argued in the alternative that she should not have 
been called at such an early stage of the inquiry. A journalist, he submitted, should 
only be called as a last resort after all other avenues have proved to be abortive. Again 
I disagreed. In South Africa there is no rule regulating the sequence of witnesses in a 
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commission. It is entirely a matter for the discretion of the commissioner and thus all I 
could do, was to consider whether it would be inappropriate to call her so early in the 
proceedings. My conclusion that it was not was eventually accepted by the judges of 
the reviewing court.  
 
[20] Lastly, Ms Munusamy’s counsel relied on the fact that she had received threats 
to her personal safety aimed at preventing her from revealing confidential sources of 
information. I was not persuaded that there was a real threat to her safety against 
which she could not be safeguarded by appropriate rulings and measures during the 
course of her evidence.  
 
[21] For these reasons I ruled that Ms Munusamy was compelled to testify but that 
she would be entitled during her testimony to object to any particular question to 
which she had a valid objection. I regarded her as a witness whose evidence might be 
material and useful. According to the newspaper reports based on information 
supplied by her, she was in possession of, or had at the very least seen important 
documents which would be difficult to procure elsewhere. Moreover, she had already 
revealed three sources of information and there was no reason why she could not at 
least be questioned about her interviews with them. Finally I suspected that the 
newspaper reports, and even her own press release published later, did not reveal all 
the information that she had gathered. My suspicion was later confirmed.”  

 

10.23. With reference to paragraph 17 of the Hefer Commission’s Report quoted above, it is 

not understood how some members of the media could have (and possibly still do) 

claim that “journalists should never be called at all as witnesses in respect of 

information gathered in the pursuit of their profession.” Some members of the media 

seem to “superimpose” themselves as de facto “witnesses” in the proceedings of 

Commissions of Inquiry. Yet such certain journalists are unwilling to and believe they 

are immune to having their “evidence” being tested in a formal forum. Journalists are 

not a unique group of the South African citizenry who enjoy and are entitled to all 

loftier Constitutional Rights than other South Africans. 

 

10.24. South African society is deprived of its right (as enshrined in section 16(1)(b) to the 

“freedom to receive or impart information or ideas”) if it has no choice but to depend 

on a narrative and innuendo created by elements in the media. A false narrative and 

innuendo is not news and does not qualify as “information or ideas”. South Africans 
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are entitled and have the right to receive factual news.  

 
10.25. Ms Munusamy (without any foundation) with respect made a plaything of (including 

but probably not limited to):  

 
10.25.1. The President; 

10.25.2. Mr Justice Hefer; 

10.25.3. The Minister of Justice as well as the State Law Advisor; 

10.25.4. Senior government officials and advisors;  

10.25.5. The staff of the Commission; and 

10.25.6. The public. 

 

10.26. Concurrently, Ms Munusamy cost the fiscus substantial money which was required to 

fund the Hefer Commission. 

 

10.27. Ms Munusamy was investigated by the Zondo Commission and the Hawks in relation 

to “corruption between Crime Intelligence officers and Atlantis Motors, which is based 

in Centurion”.  The Hawks “were able to uncover an amount of R143 621.78. It was 

paid from the Atlantis Motors business account to Wesbank vehicle finance account in 

the settlement agreement of the vehicle in the name of Ms Ranjeni Munusamy.”  This 

raises questions about a relationship between Ms Munusamy and Crime Intelligence, 

and how long such a relation subsisted (possibly as far back as when she made the 

allegations which resulted in the establishment of the Hefer Commission) and what 

the basis of Ms Munusamy’s with Crime Intelligence is or was. 

 

11. Undermining the “Rule of Law” 

 

11.1. I refer to an article published on Politicsweb dated 18 January 2015, entitled “Zuma, 

the SCA and the "generally corrupt relationship phrase"  and quote from the article as 

follows: 
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“In the introduction to their findings [the SCA] the judgment stated: 
 
Between 1996 and 2002 Shaik and Mr Jacob Zuma engaged in what the trial court 
appropriately called ‘a generally corrupt relationship' which involved frequent 
payments by Shaik to or on behalf of Zuma and a reciprocation by  Zuma in the form 
of the bringing to bear of political influence on behalf of Shaik's business interests 
when requested to do so." 

 

11.2. However, Judge Squires had not actually used the phrase. Moreover, in a  letter to 

Business Day some time before Squires had complained about the press's continual 

misattribution of that phrase to him: 

 

"I can find no such mention of my having made any such comment. If you  have 
already read the judgement, and in it this phrase - " a generally corrupt relationship" 
- occurs I would be grateful if you would advise me of the page and line number in 
which the statement appears. The only question in that trial was Shaik's own state of 
mind when he made the admitted payments to, or on behalf of, Jacob Zuma, namely, 
whether by doing so, he intended to influence the recipient in the exercise of his official 
duties. Jacob Zuma's state of mind when he received these benefits was never an issue, 
nor was any finding made about it. There was no need for any conclusion regarding 
the state of affairs between them, nor was there one made. 
 
The really interesting question is: who was it in the media who drummed into the 
public consciousness the idea that Judge Squires had used the phrase a "generally 
corrupt relationship" in his original judgment?”  

 

12. Inaccurate and misleading media / public narrative may lead to the “illusion” of 

truth: 

 

“The illusory truth effect (also known as the illusion of truth effect, validity effect, truth 
effect, or the reiteration effect) is the tendency to believe false information to be 
correct after repeated exposure. This phenomenon was first identified in a 1977 study 
at Villanova University and Temple University. When truth is assessed, people rely on 
whether the information is in line with their understanding or if it feels familiar. The 
first condition is logical, as people compare new information with what they already 
know to be true. Repetition makes statements easier to process relative to new, 
unrepeated statements, leading people to believe that the repeated conclusion is more 
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truthful. The illusory truth effect has also been linked to hindsight  bias, in which the 
recollection of confidence is skewed after the truth has been received. 
 
In a 2015 study, researchers discovered that familiarity can overpower rationality and 
that repetitively hearing that a certain fact is wrong can affect the hearer's beliefs. 
Researchers attributed the illusory truth effect's impact on participants who knew the 
correct answer to begin with, but were persuaded to believe otherwise through the 
repetition of a falsehood, to "processing fluency". 
 
The illusory truth effect plays a significant role in such fields as election campaigns, 
advertising, news media, and political propaganda.”  

 

12.1. In the judgment in the matter of Jajbhay J in Tshabalala-Msimang & Another v 

Makhanya & 4 Others (WLD) (unreported, 30-8-2007), the Honourable Judge found at 

paragraph 56 of the judgment as follows:  

 

“‘[j]ust because we possess rights, does not mean we must exercise them to the hilt at 
every opportunity. Though we enjoy the freedom of expression, we would be ill advised 
to celebrate them by vilifying each other on the slightest pretext.’  
 
The moral of the story is: the pen might indeed be mightier than the sword and its 
potential to injure is definitely equivalent to, if not greater than that of the sword. If 
this be the case, should we all not be a touch more careful the next time we are 
tempted to unsheathe our poisonous pens? 
 
As the American poet and essayist Ralph Waldo Emerson once said (as paraphrased 
by Bulbulia DP in National Union of Metalworkers of SA & Others v Jumbo Products CC 
(1991) 12 ILJ 1048 (IC) at 1057 I), ‘no manners are finer than even the most awkward 
manifestations of goodwill to others’” 

 

12.2. With great respect to the media as set out above (and at the risk of unfairly 

generalising), the media narrative during the conduct of the Commission’s 

investigations and after the findings of the Commission’s Report was made public by 

the President has been inaccurate and not based on verified factual investigations. 

 

13. The Public Investment Corporation 
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13.1. For the sake of convenience, I find it necessary to describe the role and mandate of 

the PIC, succinctly defined on the PIC’s website as follows: 

 

“The Public Investment Corporation SOC Limited (PIC) is an asset management firm 
wholly owned by the government of the Republic of South Africa, represented by the 
Minister of Finance. 
 
Established in 1911 as the Public Debt Commissioners, the PIC was corporatised on 1 
April 2005 in accordance with the Public Investment Corporation Act, 2004. The PIC 
ranks amongst the best and successful asset management firms in the world and is by 
far the largest in Africa. 
 

PIC’s clients are mostly public sector entities, which focus on provision of social 
security. Amongst these are the Government Employees Pension Fund (GEPF), 
Unemployment Insurance Fund (UIF), Compensation Commissioner Fund (CC), 
Compensation Commissioner Pension Fund (CP) and Associated Institutions Pension 
Fund (AIPF). 

The PIC runs a diversified investment portfolio, which comprise of multiple asset 
classes. These include listed equities, real estate, capital market, private equity and 
impact investing. Through listed investments, the PIC controls over 10% of the 
Johannesburg Stock Exchange (JSE) and has direct and indirect exposure to almost all 
sectors of the South African economy. The Corporation has a mandate to invest in the 
rest of the African continent and beyond. Over and above generating financial returns 
for clients, through its impact-investing programme, the PIC seeks to generate social 
returns by investing in projects that ensure inclusive growth. The PIC supports the 
United Nations’ Sustainable Development Goals and considers environmental, social 
and governance issues in all its investments.”  

 

13.2. The PIC’s principal client is the GEPF. The funds of the GEPF comprises the majority of 

the more than R 2 trillion which is managed by the PIC. 

 

13.3. The ToR of the Commission records that “the Government is the guarantor of last 

resort for the obligations of the GEPF, a failure of the PIC or a failure of any significant 

investments for the GEPF, exposes the Government to substantial financial 
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vulnerability”. In other words, any GEPF funds lost as a result of mismanagement of 

the PIC or as a result of fraud and corruption to which the PIC was a party, has to be 

sourced by government from the fiscus to reinstate such lost GEPF funds.  

 

13.4. The Commission’s failure and refusal to comply with its ToR, to ignore evidence and 

failing to verify evidence, continues to expose the government (and by implication, 

the tax-payer) in having to act as “the guarantor of last resort for the obligations of 

the GEPF” due to the mismanagement of the PIC.  

 

14. Terms of Reference and Rules of the PIC Commission 

 

14.1. For the sake of completeness and ease of reference, I record the contents of the 

Commission’s ToR and quote from the Rules of the Commission below: 

 

“The ToR of the Commission 
 
As aforementioned, His Excellency, President Ramaphosa, established the 
Commission in terms of GOVERNMENT GAZETTE No. 41979. 
 
By his pen and mind, the President conferred the following ToR to regulate the 
conduct and business of the Commission as follows:  
 
“WHEREAS the Public Investment Corporation SOC Limited (herein called the PIC) was 
established by the Public Investment Corporation Act, 2004 (herein called the PIC Act), 
is a state owned company under the Companies Act, 2008, and a government business 
enterprise under the Public Finance Management Act, 1999 and licensed under the 
Financial Advisory and Intermediary Services Act, 2002 as a financial services provider; 
 
AND WHEREAS the PIC is the investment manager for the Government Employees 
Pension Fund (herein called the GEPF), the pension fund for public service employees, 
as well as for certain other government institutions and private persons, and given the 
size of investments it manages, which play a significant role in socio-economic 
development in South Africa;  
 
AND WHEREAS the Government is the guarantor of last resort for the obligations of 
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the GEPF, a failure of the PIC or a failure of any significant  investments for the GEPF, 
exposes the Government to substantial financial vulnerability; 
 
AND WHEREAS the PIC must be managed in accordance with the highest standard of 
ethics, integrity and efficiency, so that its governance and investment decisions are 
beyond reproach and the investment of funds on behalf of members of the GEPF, in 
particular, are adequately safeguarded; 
 
AND WHEREAS there are persistent and continued negative reports about alleged 
improprieties regarding investments by the PIC and the conduct of certain former and 
current office bearers and employees of the PIC, as well as about the effective 
functioning of its Board which have given rise to negative perceptions of the PIC; 
 
AND WHEREAS the veracity [verified evidence] of alleged improprieties must be 
investigated properly and possible corrective measures may be required in order to 
stabilise and restore confidence in the PIC and to ensure its sound  financial 
management, 
 
THEREFORE a Commission of Inquiry is hereby appointed in terms of section 84(2)(f) of 
the Constitution of the Republic of South Africa, 1996. 
 
The Commission must enquire into, make findings, report on and make 
recommendations on the following: 
 

Whether any alleged impropriety regarding investment decisions by the PIC in 
media reports in 2017 and 2018 contravened any legislation, PIC policy or 
contractual obligations and resulted in any undue benefit for any PIC director, 
or employee or any associate or family member of any PIC director or employee 
at the time; 
 
Whether any findings of impropriety following the investigation in  terms of 
paragraph 1.1 resulted from ineffective governance and/or functioning by the 
PIC Board; 
 
Whether any PIC director or employee used his or her position or privileges, or 
confidential information for personal gain or to improperly benefit another 
person; 
 
Whether any legislation or PIC policies concerning the reporting of  alleged 
corrupt activities and the protection of whistle-blowers were not complied with 
in respect of any alleged impropriety referred to in paragraph 1.1; 
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Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of 
the discussions and the Board’s resolution regarding the matters and whether 
the minutes were altered to unduly protect persons implicated and, if so, to 
make a finding on the person/s responsible for the alterations;  
 
Whether all the investigations into the leakage of information and the source 
of emails containing allegations against senior executives of the PIC in media 
reports in 2017 and 2018, while not thoroughly investigating the substance of 
these allegations, were justified; 
 
Whether any employees of the PIC obtained access to emails and other 
information of the PIC, contrary to the internal policies of the PIC or legislation; 
 
Whether any confidential information of the PIC was disclosed to third parties 
without the requisite authority or in accordance with the Protected Disclosures 
Act, 2000, and, if so, to advise whether such  disclosure impacted negatively on 
the integrity and effective functioning of the PIC; 
 
Whether the PIC has adequate measures in place to ensure that confidential 
information is not disclosed and, if not, to advise on measures that should be 
introduced; 
 
Whether measures that the PIC has in place are adequate to ensure that 
investments do not unduly favour or discriminate against – 

 
a domestic prominent influential person (as defined in section 1 of the 
Financial Intelligence Centre Act, 2001); 
 
an immediate family member (as contemplated in section 211-1(2) of 
the Financial Intelligence Centre Act, 2001) of a domestic prominent 
influential person; and  
 
known close associates of a domestic prominent influential person; 

 

Whether there are discriminatory practices with regard to remuneration and 
performance awards of PIC employees; 
 
Whether any senior executive of the PIC victimised any PIC  employees; 
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Whether mutual separation agreements concluded in 2017 and 2018 with 
senior executives of the PIC complied with internal policies of the PIC and 
whether pay-outs made for this purpose were prudent; 
 
Whether the PIC followed due and proper process in 2017 and 2018 in the 
appointment of senior executive heads and senior managers, whether on 
permanent or fixed-term contracts; 
 
Whether the current governance and operating model of the PIC, including the 
composition of the Board, is the most effective and  efficient model and, if not, 
to make recommendations on the most suitable governance and operational 
model for the PIC for the future; 
 
Whether, considering its findings, it is necessary to make changes to the PIC 
Act, the PIC Memorandum of Incorporation in terms of the  Companies Act, 
2008, and the investment decision-making framework of the PIC, as well as the 
delegation of authority for the framework (if any) and, if so, to advise on the 
possible changes. 

 

The Commission must, in its enquiry for the purpose of its findings, report  and 
recommendations, consider the period 1 January 2015 to 31 August 2018. 

 

The Commission must submit- 
  
 an interim report to the President by not later than 15 February 2019;  
 and 

  a final report by not later than 15 April 2019. 

  

 The Commission may, if necessary, investigate and make findings and 
 recommendations on, any other matter regarding the PIC, regardless of when it is 
 alleged to have occurred, on condition that such other investigations, findings and 
 recommendations do not cause any delay in the submission of the reports on the 
 applicable dates referred to in paragraph 3. 

 The Commission may request the advice or views of any organ of state or any  
 other person or organisation that the Commission is of the opinion may be  
 able to assist. 

In order to- 
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enable the Commission to conduct its work meaningfully and effectively; and 
facilitate the gathering of evidence, by conferring on the Commission such 
powers as are necessary to secure the attendance of witnesses and to compel 
the production of documents and any other required information, including the 
power to enter and search premises, regulations must be made under the 
Commissions Act, 1947, which will apply to the Commission.”    

14.2. On 30 March 2019, the Commission’s life was extended and the Commission’s ToR 

was amended to include the provision: 

 

“1.17 Whether the PIC has given effect to its clients’ mandates as required by the 
Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002) and any 
applicable legislation”. 

 

14.3. The Commission was also granted extensions by the President on 18 July  2019 and 1 

November 2019. 

 

15. The Rules of the Commission 

 

15.1. As a matter of course, the Rules of the Commission must be read with the ToR of the 

Commission.  I quote from the Rules of the Commission as follows: 

 

“Introduction 
 
The Regulations appear as a Schedule in Government Notice 41979. The Regulations 
were published in the Government Gazette of 7 October 2018 by way of Government 
Notice No. 41979. 
 
Regulation 17 of the Regulations confers on the Commission the power to determine 
its 2 own procedures. The Commission has determined the Rules set out herein as the 
Rules that govern its procedures. The proceedings of the Commission will be conducted 
in accordance with the Constitution, the Commissions Act 8 of 1947, the Commission’s 
Terms of Reference, the Regulations and any other applicable law and these Rules. 
 
Definitions 
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"Commission's Legal Team" means the team of lawyers appointed by the Chairperson 
to assist the Commission in the investigation and with the presentation of evidence 
and arguments before the Commission in regard to the matters referred to in the 
Terms of Reference. 
 
"Evidence" includes, but is not limited to, any document, affidavit, video, sound 
recording, or oral testimony submitted to the Commission; 
Subject to anything to the contrary contained in these Rules or to the Chairperson's 
directions in regard to any specific witness, the Commission's Legal Team bears the 
overall responsibility to present the evidence of witnesses to the Commission.” 
(Emphasis added) 
 

15.2. I now proceed to how the PIC Commission interpreted its mandate. 

 

16. Interpretation by the PIC Commission of its ToR and Rules 

 

16.1. As a democratic constitutional state, South Africa strives to achieve and develop 

common law to ensure “the functional independence of the branches of government 

… [and] the desirability of ensuring that the constitutional order, as a totality, prevents 

the branches of government from usurping power from one another.”  (Emphasis 

added) 

 

16.2. The President established the Commission “[i]n terms of section 84(2)(f) of the 

Constitution of the Republic of South Africa, 1996, … with the terms of reference 

attached in the Schedule hereto …” 

 
16.3. The Commissions Act, 8 of 1947 (read with section 84(2)(f) of the Constitution), 

further empowers the President to establish Commissions of Inquiry. I quote from the 

Commissions Act as follows:  

 
 
“(1) Whenever the [President] has, before or after the commencement of this Act, 
appointed a commission (hereinafter referred to as a 'commission') for the purpose of 
investigating a matter of public concern, he may by proclamation in the Gazette-
declare the provisions of this Act or any other law to be applicable with reference to 
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such commission, subject to such modifications and exceptions as he may specify in 
such proclamation; and make regulations with reference to such commission- 

 

(iii) which he may deem necessary or expedient to prevent the commission or a 
member of the commission from being insulted, disparaged or belittled or to prevent 
the proceedings or findings of the commission from being prejudiced, influenced or 
anticipated” (Emphasis added) 

 

16.4. The President therefore established the Commission in terms of the relevant 

provisions of two Acts of Parliament, being the Constitution and the Commissions Act 

and as such, the Commissioner (being the Honourable Mister Justice Mpati) in 

conducting the business of the Commission and arriving at the Commission’s findings 

had to “obey laws made by the legislature … [as] Judges are not at liberty to ignore a 

valid law, because it is a legitimate expression of the democratic will which binds 

them.”  (Emphasis added) 

 

16.5. The Commission’s Report records the Commission’s interpretation of its ToR, the 

effect of which, as will be seen, in essence amounts to a “re-drafting” of the ToR of 

the Commission which I believe is not only contrary to the Rules of the Commission 

but also contrary to section 84(2)(f) of the Constitution and the relevant provisions of 

the Commissions Act. 

 

16.6. I quote from the Commission’s “Interpretation of the Terms of Reference”  as follows: 

 

“It is important to declare how the Commission interpreted its ToRs: 

 

16.7. The issue to be addressed in ToR 1.1. is – 

 

‘Whether any alleged impropriety regarding investment decisions by the PIC in media 
reports in 2017 and 2018 contravened any legislation, PIC policy or contractual 
obligations and resulted in any undue benefits for any PIC director, or employee or any 
associate or family member of any PIC director or employees at the time.’ 
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16.8. In 2018 the media reported that certain political parties had called for transparency 

in the PIC regarding investments in its ‘portfolio’. It was also reported that calls had 

been made for the PIC to provide detailed information about R70 billion worth of 

investments made by it in its unlisted investment portfolio in 2017/2018. Mention was 

made of particular transactions, of which some were also in the listed investment 

portfolio. The transactions that formed the subject of media reports included Ayo 

Technology Solutions, Independent News and Media South Africa (Pty) Ltd (INMSA), 

which was concluded on 16 August 2013, as well as those pertaining to Sagarmatha, 

Tosaco, Steinhoff, Lancaster, VBS Mutual Bank, Erin Energy, S & S Refinery, Ascendis, 

Mobile Satellite Technologies and Karan Beef. 

 

16.9. Paragraph 1.1 of the ToR appears to have limited the scope of investigations or inquiry 

into allegations of impropriety regarding investment decisions by the PIC to 

transactions that featured in media reports during 2017 and 2018. In terms of 

paragraph 4, however, the scope of the Commission’s inquiry seems, at first glance, 

to have been enlarged to the extent that the Commission is authorised, where 

necessary, to investigate and make findings and recommendations ‘in any other 

matter regarding the PIC regardless of when it is alleged to have occurred’. The only 

condition in this regard is that other investigations, findings and recommendations do 

not cause any delay in meeting the dates by which reports (interim and final) should 

be submitted to the President. The question, therefore, is whether the expression ‘any 

other matter’ includes investment decisions that fall outside the period mentioned in 

ToR 1.1. This question requires to be answered before the Commission embarks on a 

discussion of the individual transactions. 

 

16.10. The Commission expresses its appreciation to the Evidence Leader, Adv. J Lubbe SC, 

for providing it with an opinion on the proper interpretation of paragraph 4 of the 

ToRs. 
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16.11. Paragraph 4 reads: 

 

‘The Commission may, if necessary, investigate and make findings and 
recommendations on any other matter regarding the PIC, regardless of when it is 
alleged to have occurred, on condition that such other investigations, findings and 
recommendations do not cause any delay in the submission of the reports on the 
applicable dates referred to in paragraph 3.’ 

 

16.12. Paragraph 2 provides thus: 

 

‘The Commission must, in its inquiry for the purposes of its findings, report and 
recommendations, consider the period 1 January 2015 to 31 August 2018’.  

 

16.13. The present state of the law relating to the interpretation of a document has been 

expressed as follows in Natal Joint Municipal Pension Fund v Endumeni Municipality:  

 

‘Interpretation is the process of attributing meaning to the words used in a document, 
be it legislation, some other statutory instrument, or contract, having regard to the 
context provided by reading the particular provision or provisions in the light of the 
document as a whole and the circumstances attendant upon its coming into existence. 
Whatever the nature of the document, consideration must be given to the language 
used in the light of the ordinary rules of grammar and syntax; the context in which the 
provision appears; the apparent purpose to which it is directed and the material known 
to those responsible for its production.  

 

Where more than one meaning is possible each possibility must be weighed in the light 
of all these factors. The process is objective not subjective. A sensible meaning is to be 
preferred to one that leads to insensible or unbusiness-like results or undermines the 
apparent purpose of the document. Judges must be alert to, and guard against, the 
temptation to substitute what they regard as reasonable, sensible or business-like for 
the words actually used. To do so in regard to a statute or statutory instrument is to 
cross the divide between interpretation and legislation. In a contractual context it is to 
make a contract for the parties other than the one they in fact made. The inevitable 
point of departure is the language of the provision itself, read in context and having 
regard to the purpose of the provision and the background to the preparation and 
production of the document.’  
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16.14. To interpret the provisions of the Proclamation properly one should first have regard 

to the time frames given in the relevant paragraphs quoted above. Paragraph 2 makes 

it clear that the period 1 January 2015 to 31 August 2018 must be considered 

(compulsory) but that the Commission may (discretionary) look at any other matter 

also outside the period, on certain conditions. The investment decisions that should 

be considered, under ToR 1.1, are those reported in the media during 2017 and 2018. 

This must and can only be interpreted to refer to investments or transactions reported 

in the media and not necessarily all investment decisions made during 2017/2018. 

 

16.15. The Commission must, therefore, consider the period 1 January 2015 to August 2018. 

During that period the Commission must look at investments reported in the media 

during 2017 and 2018, but the Commission may also look at any other matter on 

condition that there is no delay in the time frames stated in section 3 of Proclamation.  

 

16.16. A question that further arises is whether the expression ‘any other matter’ includes 

or excludes ‘investment decisions’ referred to in paragraph 1.1 of the ToR. The maxim 

generalia specialibus non derogant comes into play. The matter is put thus in R v 

Gwantshu: 

 

’When the Legislature has given attention to a separate subject and made provision 
for it the presumption is that a subsequent general enactment is not intended to 
interfere with the special provision, unless it manifests that intention very clearly. Each 
enactment must be construed in that respect according to its own subject-matter and 
its own terms. This case is a peculiarly strong one for the application of the general 
maxim’ (per Lord Hobhouse delivering the judgment of the Privy Council in Barker v 
Edger ([1898] A.C. at p. 754). ‘Where general words in a later Act are capable of 
reasonable and sensible application without extending them to subjects specially dealt 
with by earlier legislation, that earlier and special legislation is not to be held indirectly 
. . . altered . . . merely by force of such general words, without any indication of a 
particular intention to do so. 
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Having already given its attention to the particular subject and provided for it, the 
Legislature is reasonably presumed not to alter that special provision by a subsequent 
general enactment unless that be manifested in explicit language.  

 

The maxim is part of South African Law and has been referred to with approval by the 
Constitutional Court in Ruta v Minister of Home Affairs. In Consolidated Employers’ 
Medical Aid Society & others v Leveton,96 Schutz JA, writing for a unanimous court, 
agreed with views expressed by the learned author Christie in Christie the Law of 
Contract in SA, 97 that ‘there is no reason why the maxim should be used in 
interpreting contracts’. There can certainly be no reason for it not to be used in 
interpreting a Presidential Proclamation. 

 

Applying the maxim to the Proclamation, it is clear, in the Commission’s view, that ‘any 
other matter’ does not refer to ‘investment decisions’ as contemplated in paragraph 
1.1 of the ToR. If the President or drafter of the ToRs had intended the expression ‘any 
other matter’ to include ‘investment decisions’ they could easily have done so by 
substituting ‘investment decisions’ for the word ‘matter’, or by adding the words ‘or 
investment decision’ after the word ‘matter’. ‘Any other matter’, in the Commission’s 
view, refers to any matter, bar investment decisions, that may have been of concern 
in the operations of the PIC.” (Emphasis added)  

 

16.17. With reference to the paragraphs quoted from the Commission’s Report above, I 

quote from the Rules of the Commission as follows: 

 

 “Regulation 17 of the Regulations confers on the Commission the power to determine 
its own procedures. The Commission has determined the Rules set out herein as the 
Rules that govern its procedures. The proceedings of the Commission will be conducted 
in accordance with the Constitution, the Commissions Act 8 of 1947, the Commission’s 
Terms of Reference, the Regulations and any other applicable law and these Rules.” 
(Emphasis added) 

 

16.18. The Rules (Regulation 17 as quoted above), clearly records that “[t]he Commission 

determined the Rules”. With the Commission having “determined the Rules”, the 

Commission was in agreement with the President that “Commission will be conducted 

in accordance with … the Commission’s Terms of Reference…”.  
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16.19. Notwithstanding the Commission having confirmed that “Commission will be 

conducted in accordance with … the Commission’s Terms of Reference…”, its 

interpretation effectively amounts to a “re-drafting” of the ToR. The effect hereof is 

that the Commission has acted contrary to the enabling provisions of “the 

Constitution, the Commissions Act 8 of 1947, the Commission’s Terms of Reference, 

the Regulations and any other applicable law and these Rules”. Such conduct is 

tantamount to unlawful conduct.  

 

16.20. With reference to paragraph 32 of the Commission’s Report, on the Commission own 

version, Sekunjalo was not one of the entities involved in “The transactions that 

formed the subject of media reports”. Furthermore, since the PIC did not invest in 

“Sagarmatha” I am unable to comprehend why it formed part of the Commission’s 

investigation.   

 

16.21. The ToR of the Commission was amended and/or the life of the Commission extended 

on 30 March 2019, 18 July 2019 and 1 November 2019 respectively. I record these 

amendments to the ToR and / or extension of the life of the Commission in the 

Commission’s “Media Statement” dated 30 March 2019 (Annexure “WH1” hereto) 

declared inter alia the following: 

 

“In his Interim Report, submitted to the President on 15 February 2019, the 
Chairperson of the Commission, Justice Lex Mpati, requested an extension of three 
months. The motivation for the request is the extent of the ongoing investigations by 
the Commission’s forensic team into a considerable number of transactions, which 
must be concluded well in advance of the date of submission of the final report to the 
President. The President has granted the Commission’s request for an extension, with 
the new date of submission of the final report being the 31st July 2019. 

 

Given the breadth of the investigations, the terms of reference now include the 
following new clause:- 

 

“1.17 Whether the PIC has given effect to its clients’ mandates as required by the 
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Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002) and any 
applicable legislation”. 

 

The addition came as a result of allegations made before the Commission that in 
certain instances the PIC might not have acted in accordance with clients’ mandates.” 
(Emphasis added) 

 

16.22. The Commission’s “Media Statement” dated 30 July 2019 (Annexure “WH1” hereto), 

from which I quote as follows: 

 

 “According to its terms of reference the Commission was to submit an interim report 
by 15 February (which was submitted by due date) and a final report by 15 April 2019. 

 

The President, in April 2019, granted the Commission an extension for submission of 
its final report to the 31st July 2019. 

 

Given the breadth of the investigations and the number of witnesses giving evidence 
at public hearings, the Commission requested a further extension. The President has 
thus extended the term of the Commission by a further three months, with the final 
report now due on 31 October 2019. 

 

The Commission’s forensic team will continue with the forensic investigations and the 
Commission will continue with its investigations into certain transactions, whilst also 
preparing its final report.” (Emphasis added) 

 

17. The Commission’s “Media Statement” dated 30 July 2019 (Annexure “WH2” hereto), 

from which I quote as follows: 

 

 “Due to the Commission not being able to finalise its report as anticipated, the 
Commission approached the President for a further extension, which was acceded to. 
The Commission is now expected to submit its final report to the President by 15 
December 2019. 

 

The Commission’s forensic team will continue with the forensic investigations and the 
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Commission will continue with its investigations into certain transactions, whilst also 
preparing its final report.” (Emphasis added) 

 

17.1. I submit the following in relation to the Commission’s media statements quoted in the 

aforesaid paragraphs with reference to the extracts (and quoting from such extracts 

for the sake of convenience) of the Commission’s Report quoted above: 

 

17.2. Unless the President was informed by the Commission of the Commission’s 

interpretation and implementation of the ToR in the Commission’s 15 February 2019 

Interim Report (which is not in the public domain), the President was only informed 

of the Commission’s unlawful and irregular “redrafting” of the ToR and the 

implementation of the Commission in the Commission’s final Report submitted to the 

President on 15 December 2019; 

 

17.3. The reason recorded in the Commission’s 30 March 2019 media statement in relation 

to why ToR was amended, does not marry with paragraphs 38, 39, 40 and 43 of the 

extract of the Commission’s Report. To assist this submission, I again quote from the 

Commission’s 30 March 2019 media statement as follows:  

 

“Given the breadth of the investigations, the terms of reference now include the 

following new clause:- 

“1.17 Whether the PIC has given effect to its clients’ mandates as required by the 

Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002) and any 

applicable legislation”. 

The addition came as a result of allegations made before the Commission that in 

certain instances the PIC might not have acted in accordance with clients’ mandates.” 

 

18. The Commission’s interpretation and implementation of the Commission’s ToR does 

not provide for “[t]he addition” as to “[w]hether the PIC has given effect to its clients’ 

mandates as required by the Financial Advisory and Intermediary Services Act … and 



Confidential Report 

 
Review Report of the Proceedings and Findings of the PIC Commission of  
Inquiry (Government Gazette No. 41979) 

58 

any applicable legislation”. Paragraphs 38, 39, 40 and 43 of the extract quoted above 

from the Commission’s Report, records that the Commission limited the scope of the 

ToR and that “any other matter” should not be investigated by the Commission. I 

quote from the aforementioned paragraphs 38, 39, 40 and 43 of the Commission’s 

Report as follows: 

 

 “38 The investment decisions that should be considered, under ToR 1.1, are those 
reported in the media during 2017 and 2018. This must and can only be interpreted to 
refer to investments or transactions reported in the media and not necessarily all 
investment decisions made during 2017/2018.” 
 
“40 A question that further arises is whether the expression ‘any other matter’ 
includes or excludes ‘investment decisions’ referred to in paragraph 1.1 of the ToR. The 
maxim generalia specialibus non derogant comes into play.” 

 

“43 Applying the maxim to the Proclamation, it is clear, in the Commission’s view, 
that ‘any other matter’ does not refer to ‘investment decisions’ as contemplated in 
paragraph 1.1 of the ToR. If the President or drafter of the ToRs had intended the 
expression ‘any other matter’ to include ‘investment decisions’ they could easily have 
done so by substituting ‘investment decisions’ for the word ‘matter’, or by adding the 
words ‘or investment decision’ after the word ‘matter’. ‘Any other matter’, in the 
Commission’s view, refers to any matter, bar investment decisions, that may have 
been of concern in the operations of the PIC.” 

 

18.1. By the Commission requesting the President for an extension which was granted on 

30 March 2019, it is unfathomable why the Commission (having redrafted the ToR) 

would accept an amendment to the original ToR of the Commission to investigate a 

“matter” which the Commission had already decided would not form part of its own 

interpreted ToR due to the allegation of the Commission that such a “matter” is of no 

consequence for the Commission on the bases of the maxim generalia specialibus non 

derogant principle. 

 

18.2. The Commission state (in paragraph 35 of its Report quoted above) that “[t[he 

Commission may, if necessary, investigate and make findings and recommendations 
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on any other matter regarding the PIC … on condition that such other investigations 

… do not cause a delay in the submission of the reports … referred to in paragraph 3”. 

In reading the Commission’s implementation of the ToR, the Commission could not 

have intended to comply (alternatively peripherally) with the President’s amendment 

to his ToR “[w]hether the PIC has given effect to its clients’ mandates …”. 

 

 

18.3. I am of the view that the ToR was drafted by the President with wisdom and insight. 

Such wisdom by the President not being limited to the importance of the matters to 

be investigated in the public interest, but extending to the fact that President having 

caused the ToR to be drafted in clear, succinct and unambiguous language. There 

could be no misinterpretation of the wording and intention of the ToR.  This is 

particularly important as a Commission of Inquiry is established by the President in 

the public interest. The simplicity of the language of the ToR benefits the public in 

understanding what matter is being investigated in the interest of the public.  If the 

Commission had to introspect on how the plain and simple language of the ToR should 

be interpreted and implemented, the Commission had the following options available 

to it: 

 

18.3.1. Approach and consult the Presidency in order to be guided by the Presidency 

on the interpretation of the language and intention of the ToR; and / or 

 

18.3.2. Obtain a legal opinion from an independent Senior Counsel for guidance in 

interpreting the wording of the ToR and to furnish the Presidency with such a 

legal opinion. 

 

18.4. However, the Commission was guided by the advice of its own Evidence Leader to 

interpret the ToR of the Commission. The Rules of the Commission defined the 

“Commission’s Legal Team” (of which the Evidence Leader was the head) as meaning: 
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 “1.4… the team of lawyers appointed by the Chairperson to assist the Commission in 

the investigation and with the presentation of evidence and arguments before the 

Commission in regard to the matters referred to in the Terms of Reference.” 

 

18.5. I respectfully submit that the opinion of the Evidence Leader wrongly interpreted the 

ToR which, in practical terms, impacted on the way investigations by the Commission 

were conducted, influencing its findings and recommendations. Consequently, it 

resulted in a substantial failure of the Commission to investigate a myriad of PIC 

transactions, involving substantially more PIC (GEPF) funds than the transactions the 

Commission decided to investigate. 

 

18.6. With reference to the Commission’s media statements in relation to extensions 

granted by the President to the Commission, the Commission was granted extensions 

on the basis that such extensions were necessitated by the apparent complexity and 

extent of the Commission’s investigations, which extensions resulted that the date of 

submission of its Final Report was extended from 15 April 2019 to 15 December 2019, 

an extension of eight months.  

 

19. The “precedent” and “authorities relied on by the Evidence Leader  

 

19.1. The Evidence Leader rely on the judgment in the matter of Natal Joint Municipality 

Pension Fund v Endumeni Municipality despite the fact that the Promulgated ToR of 

the Commission was drafted in terms of the powers vested in the President as 

provided for in the Constitution read with inter alia the Commissions Act.   

 

19.2. He quotes the following limited findings of the Court in the matter of Natal Joint 

Municipality Pension Fund v Endumeni Municipality: 

 

 “‘Interpretation is the process of attributing meaning to the words used in a 
document, be it legislation, some other statutory instrument, or contract, having 
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regard to the context provided by reading the particular provision or provisions in the 
light of the document as a whole and the circumstances attendant upon its coming 
into existence. Whatever the nature of the document, consideration must be given to 
the language used in the light of the ordinary rules of grammar and syntax; the context 
in which the provision appears; the apparent purpose to which it is directed and the 
material known to those responsible for its production.  

 

Where more than one meaning is possible each possibility must be weighed in the light 
of all these factors.  The process is objective not subjective. A sensible meaning is to be 
preferred to one that leads to insensible or unbusinesslike results or undermines the 
apparent purpose of the document … In a contractual context it is to make a contract 
for the parties other than the one they in fact made. The ‘inevitable point of departure 
is the language of the provision itself’, read in context and having regard to the 
purpose of the provision [in a contract] and the background to the preparation and 
production of the document.” (Emphasis added) 

 

19.3. It must be noted that the Natal Joint Municipality Pension Fund v Endumeni 

Municipality matter quoted by the evidence Leader is in relation to the law of 

contracts. In establishing the Commission and Promulgating the ToR of the 

Commission, the President did not enter into a contract with the Commission.  

 

19.4. I quote from the findings of the Court in Natal Joint Municipality Pension Fund v 

Endumeni Municipality which (in my view) is contrary to the view adopted by the 

Commission:  

 

 “[17] … the general rule is that the words used in a statute are to be given their 
ordinary grammatical meaning unless they lead to absurdity. He referred to 
authorities that stress the importance of context in the process of interpretation and 
concluded that: 
‘A court must interpret the words in issue according to their ordinary meaning in the 
context of the Regulations as a whole, as well as background material, which reveals 
the purpose of the Regulation, in order to arrive at the true intention of the draftsman 
of the Rules.’ 
Whilst this summary of the approach to interpretation was buttressed by reference to 
authority it suffers from an internal tension because it does not indicate what is meant 
by the ‘ordinary meaning’ of words, whether or not influenced by context, or why, once 
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ascertained, this would coincide with the ‘true’ intention of the draftsman. There were 
similar difficulties in the heads of argument on behalf of Endumeni. In one paragraph 
they urged us, on the basis of the evidence of the actuary who advised the Fund to 
adopt the approach, that the proviso was not intended to cater for ‘a Maltman type 
of event’ and in another cited authorities for the rule that the ‘ordinary grammatical 
meaning of the words used must be adhered to’ and can only be departed from if that 
leads to an absurd result. In view of this it is necessary to say something about the 
current state of our law in regard to the interpretation of statutes and statutory 
instruments and documents generally. 

 

 [18] Over the last century there have been significant developments in the law 
relating to the interpretation of documents, both in this country and in others that 
follow similar rules to our own. It is unnecessary to add unduly to the burden of 
annotations by trawling through the case law on the construction of documents in 
order to trace those developments … The present state of the law can be expressed as 
follows. Interpretation is the process of attributing meaning to the words used in a 
document, be it legislation, some other statutory instrument, or contract, having 
regard to the context provided by reading the particular provision or provisions in the 
light of the document as a whole and the circumstances attendant upon its coming 
into existence … Where more than one meaning is possible each possibility must be 
weighed in the light of all these factors. The process is objective not subjective. A 
sensible meaning is to be preferred to one that leads to insensible or unbusinesslike 
results or undermines the apparent purpose of the document. Judges must be alert to, 
and guard against, the temptation to substitute what they regard as reasonable, 
sensible or businesslike for the words actually used. To do so in regard to a statute or 
statutory instrument is to cross the divide between interpretation and legislation. In a 
contractual context it is to make a contract for the parties other than the one they in 
fact made. The ‘inevitable point of departure is the language of the provision itself’, 
read in context and having regard to the purpose of the provision and the background 
to the preparation and production of the document. 

 

 [19]All this is consistent with the ‘emerging trend in statutory construction’ It clearly 
adopts as the proper approach to the interpretation of documents the second of the 
two possible approaches mentioned by Schreiner JA in Jaga v Dönges NO and another, 
namely that from the outset one considers the context and the language together, 
with neither predominating over the other … The path that Schreiner JA pointed to is 
now received wisdom elsewhere. Thus Sir Anthony Mason CJ said: 

 

 ‘Problems of legal interpretation are not solved satisfactorily by ritual incantations 
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which emphasise the clarity of meaning which words have when viewed in isolation, 
divorced from their context. The modern approach to interpretation insists that 
context be considered in the first instance, especially in the case of general words, and 
not merely at some later stage when ambiguity might be thought to arise.  

 

 [24]The sole benefit of expressions such as ‘the intention of the legislature’ or ‘the 
intention of the parties’ is to serve as a warning to courts that the task they are 
engaged upon is discerning the meaning of words used by others, not one of imposing 
their own views of what it would have been sensible for those others to say. Their 
disadvantages, which far outweigh that benefit, lie at opposite ends of the 
interpretative spectrum. At the one end they may lead to a fragmentation of the 
process of interpretation by conveying that it must commence with an initial search 
for the ‘ordinary grammatical meaning’ or ‘natural meaning’ of the words used seen 
in isolation, to be followed in some instances only by resort to the context. At the other 
it beguiles judges into seeking out intention free from the constraints of the language 
in question and then imposing that intention on the language used. Both of these are 
contrary to the proper approach, which is from the outset to read the words used in 
the context of the document as a whole and in the light of all relevant circumstances. 
That is how people use and understand language and it is sensible, more transparent 
and conduces to greater clarity about the task of interpretation for courts to do the 
same.” (Emphasis added.) 

 

19.5. The effect of the Commission’s interpretive approach is that paragraph 4 of the ToR 

derogates (detracts) from what is recorded in paragraph 1.1 of the ToR.  Paragraphs 

1.1 and 4 of the ToR read as follows: 

 

 “1.1Whether any alleged impropriety regarding investment decisions by the PIC in 
media reports in 2017 and 2018 contravened any legislation, PIC policy or contractual 
obligations and resulted in any undue benefit for any PIC director, or employee or any 
associate or family member of any PIC director or employee at the time; 

 

4.The Commission may, if necessary, investigate and make findings and 
recommendations on, any other matter regarding the PIC, regardless of when it is 
alleged to have occurred, on condition that such other investigations, findings and 
recommendations do not cause any delay in the submission of the reports on the 
applicable dates referred to in paragraph 3.” 
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19.6. I am of the view that paragraph 4 of the ToR did not detract from the provisions of 

paragraph 1.1.  In fact, paragraph 4 expanded the scope of the “truth seeking” duty 

of the Commission.  

 

19.7. With reference to the media statements, the Commission was granted an extension 

by the President on 19 March 2019 (as per the Commission’s Media statement on 19 

March 2019). Concurrent to the extension “[t]he ToRs were also amended, under the 

same Proclamation, by the insertion of ToR 1.17, which read: 

 

 ‘1.17Whether the PIC has given effect to its clients’ mandates as required by the 

Financial and Intermediary Services Act, 2002 (Act no. 37 of 2002) and any applicable 

legislation.’” 

 

19.8. As per paragraph 43  of its Report, the Commission wrongly interpreted the wording 

in paragraph 4 (being “‘any other matter’”) in relation to subparagraph 1.1 of the ToR 

by asserting that “‘any other matter’” does not refer to ‘investment decisions’ as 

contemplated in paragraph 1.1 of the ToR. If the President or drafter of the ToRs had 

intended the expression ‘any other matter’ to include ‘investment decisions’ they 

could easily have done so by substituting ‘investment decisions’ for the word ‘matter’, 

or by adding the words ‘or investment decision’ after the word ‘matter’. ‘Any other 

matter’, in the Commission’s view, refers to any matter, bar investment decisions, 

that may have been of concern in the operations of the PIC.” (Emphasis added) 

 

19.9. The PIC’s proper execution of “its clients’ mandates” in terms of the “Financial 

Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002) was not included in 

the ToR, but supplemented the ToR of the Commission on 30 March 2019. 

 

19.10. The Commission’s strict interpretation of the maxim generalia specialibus non 

derogant that the ToR of the Commission was limited to “investment decisions” (as 

per paragraph 1 of the ToR) and refers to an internal decision-making process of the 
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PIC to make investments with the purse afforded to the PIC by the GEPF and other 

entities who are clients of the PIC. “Investment decisions” by the PIC is an internal 

process within the PIC. In making investments, the PIC does not require or request the 

consent of the GEPF and other PIC clients.   An alleged failure by the PIC to give “effect 

to its clients’ mandates as required by the Financial and Intermediary Services Act” 

did not fall within the strict interpretation maxim generalia specialibus non derogant 

(in relation to paragraph 4 of the ToR) applied by the Commission.  

 

19.11. The Evidence Leader’s alleged “correct interpretation” of the ToR was that paragraph 

4 of the ToR derogated from paragraph 1.1 of the ToR in that paragraph 1.1 of the ToR 

is strictly and unambiguously limited to “investment decisions by the PIC in media 

reports in 2017 and 2018”.  As the Commission was advised by the Evidence Leader, 

a generality in a provision of the ToR is the decisive consideration. The wording of the 

30 March 2019 amendment to the ToR is very general in the sense that it refers to the 

mandates of all the PIC’s clients. The PIC’s clients: 

 

 “… are mostly public sector entities, which focus on provision of social security. 
Amongst these are the Government Employees Pension Fund (GEPF), Unemployment 
Insurance Fund (UIF), Compensation Commissioner Fund (CC), Compensation 
Commissioner Pension Fund (CP) and Associated Institutions Pension Fund (AIPF).”  

 

19.12. The PIC therefore has private and public sector clients. The private sector clients’ 

mandate will possibly not be standardised.  

 

19.13. The PICs public sector clients are the Government Employees Pension Fund (GEPF), 

Unemployment Insurance Fund (UIF), Compensation Commissioner Fund (CC), 

Compensation Commissioner Pension Fund (CP) and Associated Institutions Pension 

Fund (AIPF). All the public sector clients of the PIC are regulated by specifically 

applicable legislation.  

 

19.14. The 30 March 2019 amendment to the Commission’s ToR is also not limited to the 
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scope of paragraph 1.1 of the Commission’s ToR in that an investigation of any alleged 

failure by the PIC to comply with its clients’ mandates are not limited to media reports 

during 2017 and 2018. 

 

19.15. Paragraph 43 of the extract of the Commission’s Report reveals that due to the fact 

that the wording “any other matters” (as per paragraph 4 of the ToR) should have 

been articulated as “investment decisions”, the Commission took the view that 

paragraph 4 derogates from paragraph 1.1 in that (on the version of the Commission), 

the Commission was tasked to investigate matters only pertaining to “investment 

decisions”.  

 

19.16. For the sake of convenience, I quote from the PIC’s website as follows: 

 

“The PIC runs a diversified investment portfolio, which comprise of multiple asset 
classes. These include listed equities, real estate, capital market, private equity and 
impact investing. Through listed investments, the PIC controls over 10% of the 
Johannesburg Stock Exchange (JSE) and has direct and indirect exposure to almost all 
sectors of the South African economy. The Corporation has a mandate to invest in the 
rest of the African continent and beyond. Over and above generating financial returns 
for clients, through its impact-investing programme, the PIC seeks to generate social 
returns by investing in projects that ensure inclusive growth. The PIC supports the 
United Nations’ Sustainable Development Goals and considers environmental, social 
and governance issues in all its investments”. (Emphasis added) 

 

19.17. It is clear that the PIC is in the business of “investing” / “investments” and only in the 

business of “investing” / “investments”.  It requires no effort to conclude that the 

words “any other matter” (as per paragraph 4 of the ToR) would in some manner or 

form have related to the business of the PIC, which is “investing” / “investments”. 

 

19.18. I respectfully submit that the Commission erred in complying with a very substantial 

mandate in terms of paragraph 4 of the Promulgated ToR. Consequently, the 

interpretive approach by Commission and subsequent conduct, findings and 
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recommendation constitute a reviewable irregularity. 

 

19.19. It is trite that “the constitutional principle of legality operates as a much needed safety 

net for exercises of public power that do not amount to administrative action … the 

principle of legality and its underlying source, the rule of law, dictate that there must 

be a rational relationship between the exercise of a public power and the objectives 

for which it is exercised.”  

 

19.20. The “legitimate public Interest in findings of a Commission being properly based in 

law  [with the] values of [the] Constitution clearly applicable especially against 

arbitrariness …  [and that] findings [of a] Commission must be rationally connected to 

the power given for their purpose [and that the] objectives of Commissions [are] to 

restore public confidence”  

 

19.21. I now proceed to consider the way the PIC Commission gave effect to this erroneous 

interpretation of its mandate. 

  

III. PIC SECTOR INVESTMENTS  

 

20.   The Commission’s Non-Investigation 

 

20.1. The PIC invests widely in the areas of telecommunications, banks, retail, industrial, 

construction, health care, resources (oil & gas) and state-owned enterprises. Due to 

the manner in which the PIC interpreted its mandate, it failed to investigate 

transactions in certain sectors in which the PIC is invested. 

 

PIC Investments: Telecommunications: 

 

20.2. In telecommunications, the PIC has written down an investment of R1.8 billion in MTN 
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Nigeria and more than R1 billion in Smile Telcom holdings. There is no indication that 

the PIC has instituted legal proceedings against these companies and/or the investors. 

The PIC has invested in the following entities: 

 

20.2.1. 3% equity investment in Blue Label Telecoms Ltd; 

20.2.2. 4% equity investment in Huge Group Ltd; 

20.2.3. 2% equity investment in MTN Nigeria Communications Ltd (“MTN Nigeria”); 

20.2.4. 8% equity investment in Smile and provided a loan of fair valued at R451 

million  in March 2018; 

20.2.5. 13% equity investment in Telkom SA SOC; and 

20.2.6. 7% equity investment in Vodacom Tanzania Plc. 

 

20.3. The PIC has incurred substantial losses in the following investments: 

 

20.3.1. MTN Nigeria in which it invested $230 million upon its secondary listing on the 

JSE. Subsequent reports seem to suggest that the PIC has shown losses of R1.8 

billion.   

 

20.3.2. Smile Telecoms Holdings Ltd (“Smile”) in which the PIC committed to invest 

$100 million. However, it invested $85,7 million on 3 March 2015  Smile is 

facing liquidation after the PIC pulled its funding and refused to sign an 

agreement that would see another USD 1 million injected into Smile.  It 

appears that the loss to the PIC would amount to R1,2 billion (exchange rate 

at R14,49 to USD).  

 

PIC Investments: Banks 

 

20.4. In the banking sector the PIC has lost a combined amount of R3 billion through its 

investment in African Bank and VBS Mutual bank. According to public information the 

VBS matter is being litigated but not the African Bank investment. The PIC has invested 
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in the following entities: 

 

20.4.1. 6,2% equity interest in ABSA Bank Ltd; 

20.4.2. 8,8% equity interest in Discovery Bank Ltd; 

20.4.3. 14,2% equity interest in Standard Bank Ltd; 

20.4.4. 14,1% equity interest in FirstRand Ltd; 

20.4.5. 10,4% equity interest in Nedbank Ltd; and 

20.4.6. 25% equity interest in African Bank Limited (“African Bank”) as well as 

Corporate Bonds of R465 million as per the 2020 GEPF financial statements. 

  

20.5. The PIC has incurred substantial losses in the following investments 

 

20.5.1. VBS Mutual Bank Ltd (“VBS”) - Although the PIC has no equity interest in VBS, 

the PIC provided R350 million to VBS as a revolving credit facility . To date VBS 

has used R324,8 million and is unlikely to recover the funds as VBS is in the 

process of liquidation. 

 

20.5.2. African Bank - The PIC invested R2,5 billion in African Bank on 17 March 2016. 

The bank was placed under curatorship in 2019  following the extensive losses. 

 

PIC Investments: Retail  

 

20.6. In the retail sector, the PIC has lost 90% of its investment in Steinhoff and Lancaster. 

The total loss, which is irrecoverable for the PIC, is between R25 and R31 billion 

according to the PIC reports. The PIC has lost a further between R1.2 and R1.7 billion 

in Edcon on behalf of the GEPF and the UIF. This excludes the PIC's original investment 

in other retailers listed below where the market-to-market losses, which may be 

recoverable, run into tens of billions. For example, companies such as the Foschini 

Group, Truworths and Woolworths all expanded overseas and lost tens of billions in 

value through this international expansion. To date, there has been no accountability 

of these retail investors for the losses of these retail companies expanding outside of 
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South Africa with no benefit to local employment. There is no record of litigation by 

the PIC against these companies. The PIC has invested in the following retail entities: 

 

20.6.1. 11% equity interest in AdvTech Ltd; 

20.6.2. 13% equity interest in Cashbuild Ltd; 

20.6.3. 5% equity interest in Curro Holdings Ltd; 

20.6.4. 1% equity interest in Italtile Ltd; 

20.6.5. 10% equity interest Lewis Group Ltd; 

20.6.6. 6% equity interest in Massmart Holdings Ltd; 

20.6.7. 13% equity interest in Mr Price Group Ltd; 

20.6.8. 1% equity interest in Pepkor Holdings Ltd; 

20.6.9. 3% equity interest in Stadio Holdings Ltd; 

20.6.10. 9% equity interest in Steinhoff International Holdings Ltd ("Steinhoff"); 

20.6.11. 15% equity interest in Foschini Group Ltd; 

20.6.12. 16% equity interest in Truworths International Ltd; 

20.6.13. 14% equity interest in Woolworths Holdings Ltd. 

 

20.7. The PIC has incurred substantial losses in the following investments: 

 

20.7.1. Steinhoff - Included in the PIC investment in Steinhoff is the acquisition of 

2,75% shares by the Lancaster Group amounting to R9,35 billion . The R9,35 

billion loan, with accrued interest, has increased to more than R11-billion as 

Lancaster has not been able to service it. The GEPF has already written off 

more than R10 billion of this loan due to the collapse in Steinhoff shares by 

more than 80% after the retailer admitted to accounting fraud in December 

2017. Furthermore, by the end of the 2019 financial year of the GEPF it 

impaired nearly R12 billion as a result of the share collapse. 

 

20.7.2. Edcon - The PIC, on behalf of the UIF, invested R1.2 billion in Edcon for a 19% 

equity interest on 25 June 2019 . Edcon was subsequently placed in business 

rescue resulting in a loss on its investment.  
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PIC Investments: Industrial 

 

20.8. In the industrial sector, with reference to Afrisam, Tongaat-Hullet and PPC, the PIC has 

lost in excess of R8 billion in value. To date no legal proceedings have been instituted 

the companies. In the case of Tongaat-Hullet, despite widespread admission by the 

company and its board that it participated in fraud, the PIC did not pursue litigation. 

The PIC’s losses in relation to Afrisam and Tongaat-Hullet are summarised detailed as 

follows: 

 

20.8.1. Afrisam Ltd –An initial direct unsecured loan of R4,7 billion in 2009. The loan 

was impaired the same year with R 1,9 billion in preference shares and R210 

million in equity. The PIC’s investment had dropped to R1,2 billion by the end 

of 2010. The PIC further impaired R 1,175 billion of its investment in 2012. 

 

20.8.2. Tongaat-Hullet – The PIC owns 12.83% of Tongaat-Hullet as at March 2020 . 

Market-to-market loss on 30 June 2017, the share price amounted to R116,50 

and as at 30 June 2021, amounted to R7,69 resulting in a decline of R108,81 in 

the share price. Based on the total issued shares of the total loss by PIC 

amounts to R1,8 billion. 

 

PIC Investments: Construction 

 

20.9. The country's major construction companies such as Aveng, Group 5, WHBO and 

Murray and Roberts were all found guilty by the Competition Commission of price 

fixing. From the available records the PIC's total irrecoverable loss in its investments 

with these companies are in excess of R5 billion. The PIC has not litigated against any 

of these companies to recover its investments. 

 

20.10. The following PIC investments in the construction industry resulted in the following 
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losses to the PIC:  

 
20.10.1. Aveng Group Ltd (“Aveng”) – the PIC has a 3% equity investment in 

Aveng as reflected in the 2018 annual report of the GEPF. Aveng is in the 

process of delisting from the JSE. Market-to-market loss on 30 June 2017, the 

share price amounted to R2,53 and as at 30 June 2021 amounted to R0,04 

resulting in a decline of R2,49 in share price. Based on the total issued shares, 

the total loss to the PIC amounts to R1,5 billion. 

 

20.10.2. Group Five Ltd (“Group 5”) – The PIC has a 21% equity investment in 

Group 5 as reflected in the 2018 annual report of the GEPF. Group 5 is facing 

liquidation and any funds invested by the PIC would potentially be written off 

. 

PIC Investments: Healthcare 

 

20.11. In the Health care sector, the PIC's investments in Aspen, Ascendis Health 

Care(hereinafter "Ascendis") and Adcock Ingram (hereinafter "Adcock") has seen a 

combined loss of well over R5 billion. Whilst there is opportunity for the PIC to recover 

some of its investment in Aspen and Adcock, the PIC’s investment in Ascendis is not 

recoverable as its debt far exceeds the value of its investments. To date there is no 

indication of the PIC having instituted any legal proceedings against Ascendis. The PIC 

has invested in the following Healthcare entities: 

 

20.11.1. 1% equity interest in Afrocentric Investment Corporation Ltd; 

20.11.2. 16% equity interest in Life Healthcare Group Holdings Ltd; 

20.11.3. 15% equity interest in Netcare Ltd; 

20.11.4. 8% equity interest in Ascendis; 

20.11.5. 22% equity interest in Adcock. 

 

20.12. The PIC has incurred substantial losses in the following investment: 
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20.12.1. Ascendis - The PIC invested an amount of R1.5 billion . The PIC 

Commission found that the R100 million that was approved by the PIC for the 

purchase of shares in Ascendis, was not used for that purpose. Instead, it had 

been added to transaction fees and paid to two entities of Mr Mulaudzi. 

Transaction fees were determined as R19 million, yet there was a payment to 

Mulaudzi of R79.8 million from Kefolile Health Investments, the investment 

vehicle that would own the Ascendis shares. 

 

PIC Investments: Oil and Gas 

 

20.13. The PIC investment in Sasol, Total/Tasoco, Erin Energy and the Musa Group, as well as 

Afric Oil has seen the PIC's combined loss, due to liquidation and loss in value, is in 

excess of R15 billion. In spite of this, the PIC has not instituted legal proceedings 

against Erin Energy, the Musa group and Sasol who invested tens of billions in 

international expansion at the cost of GEPF and other South African investors. The PIC 

has invested in the following Oil and Gas entities: 

 

20.13.1. 61% equity interest in Efora Energy Ltd (which is the holding company 

of Afric Oil); 

20.13.2. 30% equity interest in Erin Energy Ltd ("Erin Energy"); 

20.13.3. 25% equity interest in Total South Africa . 

 

20.14. The PIC has incurred substantial losses in the following investments: 

 

20.14.1. Total/Tosaco Energy Ltd - In 2015 the PIC agreed to fund an 

empowerment consortium that wanted to buy a 22.95% stake in the oil 

company Total . The total amount invested by the PIC amounted to R1,8 billion 

on 9 December 2015 . The deal was beset with allegations of a forced merger 

of the two empowerment groups, R100 million spent on “transaction costs” 

and politically exposed shareholders and donations solicited for the ANC and 

a young entrepreneur. 
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20.14.2. The Musa Group – The direct loss to PIC allegedly amounted to R 100 

million. The PIC invested R950 million as a loan on 1 September 2015 . 

Subsequently, the PIC has placed Musa Group in liquidation. The loss to the 

PIC including interest may amount to R 1,4 billion.  

 
20.14.3.  Erin Energy - The PIC invested $270 million (R4 billion) into Erin 

Energy a ‘little-known’ oil company founded by Nigerian businessman Kase 

Lawal. The Commission found that there was “impropriety” in the decision to 

approve the transaction, as Erin Energy was technically insolvent, and the PIC's 

own energy experts were against the transaction. The PIC placed the company 

into liquidation to recover the R4 billion. However, it is highly unlikely that the 

PIC may make any recovery.  

 
20.14.4. Afric Oil - The PIC invested R 396,5 million on 12 December 2014  for 

29%  equity interest. R97 million was paid towards an equity investment. A 

further loan was provided by the PIC of R210 million in January 2017.  

 
20.14.5. Sasol - In a report dated March 2020, Sasol's share price 'plunge' has 

resulted in a loss to the government more than R200 billion, with 13.5% 

interest by the GEPF and 8.5% by the Industrial Development Corporation 

(“IDC”).  

 

State Owned Enterprises  

 

20.15. The PIC has loans with SOEs between R90 and R100 billion. It is unlikely to recover the 

investment with Eskom and others due to the almost R500 billion of debt and negative 

cashflows of Eskom.  

 

20.15.1. The total investment to Eskom amounts to R4,9 billion as per GEPF 

2020 financial statements. Additionally, a parastatal bond of R73 billion has 

been provided to Eskom. The PIC is unlikely likely to recover R90 billion from 
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Eskom debts . On 5 February 2018, it was announced that the PIC used GEPF 

funds to provide R 5 billion “bridging finance” to Eskom.  On 7 December 2020, 

it emerged in the media that Eskom’s “bailout” by the PIC is “emerging as [an] 

equity swap by [the] PIC” . It was reported that “[t]he [equity] swap, which 

could put Eskom into technical default, would pit the government against its 

own employees, set a precedent that could see other flailing state-owned 

companies knocking on the PIC's door, and rattle a private sector concerned 

that its money could be next.”    Eskom’s employees’ pensions is also included 

in the GEPF (and managed by the PIC). The Eskom employees “[have] signalled 

resistance to the idea. It doesn't want to change the "risk-return 

characteristics" of its R2-billion investment in the company's debt or add to 

the holding”” . It was reported on 28 May 2020, Eskom’s debt to the PIC 

amount to around R 90 billion . The Commission investigate PIC-Eskom related 

transactions and made. 

 

20.16. Considering the Commission’s erroneous interpretation of the ToR, the exclusion of 

the aforesaid PIC-related transactions from its investigation disproportionately 

focused attention on certain PIC-related transactions, as will be shown below, with 

the effect that it unfairly shown the spotlight and singled out those transactions to 

the exclusion of others. Furthermore, by not including the aforesaid transactions in its 

investigation, it substantially may have substantially under-recognized the extent of 

systemic failure within the PIC. 

 

20.17. I now proceed to consider the way the PIC conducted its inquiry in the form of case 

studies and its investigation, findings and recommendation in respect of the Sekunjalo 

Group and its associated entities, 

  

IV. THE INVESTIGATIVE APPROACH OF PIC COMMISSION 

 

21. Case Studies 
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21.1. The PIC Commission proceeded to adopt a case studies approach limiting itself to the 

following entities: 

 

21.1.1. Matome Maponya Investment Holdings (MMI); 

21.1.2. Sekunjalo Group; 

21.1.3. Sekunjalo Independent Media (Pty) Ltd (SIM) and Independent News and 

Media South Africa (Pty) Ltd (INMSA), which was later renamed 

Independent Media (Pty) Ltd (IM); 

21.1.4. Sagarmatha Technologies Limited (Sagarmatha); 

21.1.5. Premier Food & Fishing Limited, later renamed Premier Fishing and 

Brands Limited (Premier Fishing); 

21.1.6. Ayo Technology Solutions Limited (Ayo); 

21.1.7. Lancaster Steinhoff Project Sierra; 

21.1.8. Erin Energy; 

21.1.9. Karan Beef; and 

21.1.10. Tosaco (Pty) Ltd. 

 

21.2. I hasten to draw attention to the Commission’s ToR which include new investigations 

by the Commission of the following transactions:  

 

21.2.1. Harith and Lebashe; 

21.2.2. Mobile Satellite Technologies; and  

21.2.3. Venda Building Society Mutual Bank (VBS). 

 

21.3. The PIC Commission does state that the aforesaid transactions are for illustrative 

purposes and does not constitute a comprehensive list of improprieties identified by 

the Commission. The PIC Commission records that a substantial number of additional 

transactions and allegations of impropriety were brought to the attention of the 

Commission but due to time constraints, further investigation could not be carried 

out. I am unable to express a view on the PIC Commission’s inability to investigate the 

additional transaction, notwithstanding multiple extensions of the work of the 
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Commission.  

 

21.4. The PIC Commission has however undertaken to convey all the additional transactions 

which warrant further investigation to the PIC. It is uncertain whether it has been 

done. 

 

22. Failure by the Commission to verify evidence and facts 

 

22.1. I submit with respect that the Commission’s Report was substantially a recitation of 

witness statements and testimony from which the Commission drew inferences in 

arriving at its findings. The Commission’s findings lack specificity as the findings are 

substantially not connected to verified facts.  

 

22.2. With reference to paragraph 55 of the judgment in the Corruption Watch  matter, 

“[I]t cannot be the modus operandi of an independent commission, determined to 

discharge its mandate, to ask peripheral questions to implicated witnesses and thus 

fail to test the veracity of the evidence in terms of documents,  reports and 

records which were readily available to it”. 

 

22.3. The Office of the High Commissioner (United Nations: Human Rights) published a 

“Guidance and Practice”13 manual in relation to Commissions of Inquiry in relation to 

“verified facts” and standards of proof , wherein the following was stated: 

 
“7 STANDARD OF PROOF 
… 
Commissions/missions have most commonly adopted “reasonable suspicion” or 
“reasonable grounds to believe”, and less frequently “balance of probabilities”, as the 

 
13 
 COMMISSIONS OF INQUIRY AND FACT-FINDING MISSIONS ON INTERNATIONAL HUMAN RIGHTS AND 
HUMANITARIAN LAW:  GUIDANCE AND PRACTICE (New York and Geneva, 2015) 
https://www.ohchr.org/documents/publications/coi_guidance_and_practice.pdf 
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standard to make a finding of fact. The standard may depend on the information to 
which the commission/mission has access. 
 
It is important for commissions/missions to clearly indicate in their methods of work 
the standard of proof they adopt and to include an explicit reference and 
explanation in their report. 
 
The Commission of Inquiry on Darfur (2004) based its findings regarding the 
identification of perpetrators on “a reliable body of material consistent with other 
verified circumstances, which tends  to show that a person may reasonably be 
suspected of being involved in the commission of a crime”. 
 
The same formulation was used for Timor-Leste (2006). In Guinea (2009) the 
Commission of Inquiry based its findings of the responsibility of individuals for 
violations committed on “independently verified evidence assembled to demonstrate 
that a person may reasonably be suspected of having participated in the commission 
of a crime.” 
… 
The Commission of Inquiry on the Syrian Arab Republic (2011-2014) adopted the 
following approach: “Particular incidents are described in the report if there are 
reasonable grounds to believe that they occurred, namely if the commission obtained 
a reliable body of evidence, consistent with other information, indicating their 
occurrence” (emphasis added) … In Gaza (2009) the Mission relied on corroboration 
of facts and assessing whether, in all the  circumstances, there was “sufficient 
information of a credible and reliable nature […] to make a finding in fact”.”14 
(Emphasis added) 

 

22.4. In relation to standards of proof and findings based on verified facts, I refer to a 

document entitled “Standards of Proof in International Humanitarian and Human 

Rights Fact-Finding and Inquiry Missions”. On page 61 of this document, it is recorded 

that “[f]or the purposes of this report no distinction will be made between ‘fact-finding 

missions” and “commissions of inquiry”; the terms are used interchangeably”. I quote 

from this document as follows: 

 
14 
  COMMISSIONS OF INQUIRY AND FACT-FINDING MISSIONS ON INTERNATIONAL HUMAN RIGHTS AND 
HUMANITARIAN LAW:  GUIDANCE AND PRACTICE (New York and Geneva, 2015) (at pages 62 and 63) 
https://www.ohchr.org/documents/publications/coi_guidance_and_practice.pdf 
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“c Application of general standards in humanitarian fact finding15 
As we can see from the above, when FFMs make determinations, their weight and 
significance should not be downplayed. If FFMs findings are to be credible, they need 
to be able to stand up to honest and fair scrutiny, which implies setting clear objective 
standards to help frame their work and help to ensure they make  accurate, 
impartial and non-arbitrary findings of fact. 
As Frank & Fairly aptly state, “the prospects for fact-finding rest upon a fragile 
assumption of fairness and credibility that only a conscious vigilance can sustain”. In 
consequence, “since the efficacy of fact-finding rests so largely on credibility, and 
credibility emanates  primarily from manifest integrity of process, sound procedures 
are not merely desirable but a functional prerequisite”. 
 
Several aspects of process are relevant to the credibility, impartiality and accuracy of 
a FFM’s work … [a] central component is naturally the procedures employed in the 
investigative process which should allow the fact finder to distinguish “between 
objective facts and slanted information…”. One aspect to this is the degree of 
certainty applied to make any finding of legal fact. 
… 
e Standards of Proof- highlighted concern in recent fact finding coverage16  
…  
Three recent cases have demonstrated that it needs to be addressed urgently. Most 
notably, the recent retraction by Justice Goldstone of some of the findings of the UN 
Fact-Finding Mission into the Gaza  Conflict naturally caused observers to review its 
methodology and standards. Some subsequently questioned the reliability of the 
entire report … 
f Standards of Proof- literature and comment  
The issue has also been discussed to some degree in documents and academic papers 
that set out practical guidelines on fact-finding. Théo Boutruche, legal adviser to the 
EU-led Georgia-Russia Inquiry, for example, suggested in a recent paper that:“The 
underlying question paramount to the issue of concluding “undisputedly” that certain 
facts and alleged violations are correct is the standard of proof required. However, this 
standard of proof greatly varies according to the mandate and procedure in which the 
fact-finding process takes place.” 
 
As explained in the same article, Sylvain Vité identifies three main  standards of 
proof, which are distinguished by the degree of evidence or certainty they require to 

 
15 Geneva Academy of International Humanitarian Law and Human Rights: “Standards of Proof in International 
Humanitarian and Human Rights Fact-Finding and Inquiry Missions” (at page 12) 
16 Geneva Academy of International Humanitarian Law and Human Rights: “Standards of Proof in International 
Humanitarian and Human Rights Fact-Finding and Inquiry Missions” (at page 14) 
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establish facts: balance of probabilities or preponderance of evidence; convincing 
proof; and beyond reasonable doubt. Since these standards reflect and re-affirm 
traditionally accepted standards of proof, as Boutruche himself states, the problem 
remains that: “Most fact-finding bodies do not elaborate on the  criteria of proof 
used to ascertain facts when applying the most common standard of “balance of 
probabilities””. The balance of probabilities standard is an approach that Bertrand 
Ramcharam supported: “As a general rule the standard of proof applied by fact-finding 
bodies should be a balance of probabilities. Probability in this sense may be defined as 
an evaluation of the likelihood of a past event having happened, given the facts and 
assumptions, expected or adopted for the purposes of the evaluation”.”17 (Emphasis 
added) 

 

23. Failure by the Commission in relation to Procedural Fairness and Natural Justice 

(audi alteram partem rule) 

 

23.1. The audi alteram partem rule is the principle that no person should be judged without 

a fair hearing in which each party is given the opportunity to respond to the evidence 

against them.  

 

23.2. The Bill of Rights affords every South African with the fundamental right to: 

 
“9 Equality 

Everyone is equal before the law and has the right to equal protection and 
benefit of the law. Equality includes the full and equal enjoyment of all rights 
and freedoms. To promote the achievement of equality, legislative and other 
measures designed to protect or advance persons, or categories of persons, 
disadvantaged by unfair discrimination may be taken. 

 
33 Just administrative action 

Everyone has the right to administrative action that is lawful, reasonable and 
procedurally fair. Everyone whose rights have been adversely affected by 
administrative action has the right to be given written reasons. 

 
National legislation must be enacted to give effect to these rights, and must— 

 
17 Geneva Academy of International Humanitarian Law and Human Rights: “Standards of Proof in International 
Humanitarian and Human Rights Fact-Finding and Inquiry Missions”. 
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provide for the review of administrative action by a  court or, where appropriate, an 
independent and impartial tribunal;…” (Emphasis added) 

 

23.3. Legality and the Rule of Law dictates (without any ambiguity) that a Commission of 

Inquiry has no discretion to ignore the principles of Natural Justice and procedural 

fairness.  There was no subtlety in the Commission’s conduct to fail and / or refuse to 

comply with the audi alteram partem rule, fairness (both procedural and in the 

general spirit of the principle )  

 

23.4. I refer to a document entitled “THE APPLICATION OF THE AUDI ALTERAM PARTEM 

RULE TO THE PROCEEDINGS OF COMMISSIONS OF INQUIRY” and quote from the 

document as follows: 

 
“But this should not lead us to minimise the significance of their task. They think it, 
make findings of fact which are very damaging to those whom they name. They may 
accuse some; they may condemn others; they 
may ruin reputations or careers. 

… 

The true distinction, the court said, is between statutory powers which, when 
exercised, affect equally members of the community at large and those which, while 
possibly also having a general impact, are calculated to cause particular prejudice to 
an individual or group of individuals. 

This view lends support to the argument advanced elsewhere in this research that the 
audi alteram partem rule must be applied in the proceedings of commissions of 
inquiry before recommendations are made to the body or person who has appointed 
the commission of inquiry. It was stated in Du Preez v Truth and Reconciliation 
Commission that in recent years our law has undergone a process of evolution and 
development, focusing upon that principle of natural justice encapsulated in the rule 
of audi alteram partem. In this process the classification of decisions of a person or 
body into quasi-judicial on the one hand and administrative on the other as a criterion 
for determining the  applicability of the rules of natural justice has in effect been 
abandoned. 

In Du Preez' case the court referred to the English decision of Re Pergamon Press Ltd 
where the court was concerned with procedures in an investigative inquiry, conducted 
in this instance by inspectors in terms of the Companies Act. The directors of the 
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company concerned claimed that the inspectors should conduct the inquiry much as if 
it were a judicial inquiry in a court of law. Lord Denning MR said of this: 

‘It seems to me that this claim on their part went too far. This inquiry was not 
a court of law. It was an investigation in the public interest, in which all should 
surely co-operate, as they promised to do. But if the directors went too far on 
their side, I am afraid that counsel for the inspectors went too far on the other 
... he did suggest that in point of law, the inspectors were not bound by the 
rules of natural justice ... He submitted that when there was no determination 
or decision but only an investigation or inquiry, the rules of natural justice did 
not apply ... I cannot accept counsel for the inspectors' submission. It is true, of 
course, that the inspectors are not  a court of law. Their proceedings are not 
judicial proceedings ... They are not even quasi-judicial for they decide nothing; 
they determine nothing. They only investigate and report. They sit in private ... 

But this should not lead us to minimise the significance of their task. The think 
it, make findings of fact which are very damaging to those whom they name. 
They may accuse some; they may condemn others; they may ruin reputations 
or careers. Their report may lead to judicial proceedings. It may expose persons 
to criminal proceedings or to civil actions ... Seeing that their work and their 
report may lead to such consequences, I am clearly of opinion that the 
inspectors must act fairly. 

My view is that commissions of inquiry must apply the audi alteram partem 
rule to  their proceedings, for the reasons set out throughout this research and 
as the latter quotation inter alia summarises so succinctly.”18  

The law “is body of principles recognised by State and applied by it in administration 
of justice. Justice is of two types namely Legal Justice and Natural Justice. Legal Justice 
refers to justice governed by the law of the state and Natural Justice refers to moral 
justice and is governed by the law of equity. Justice done to one seems not injustice 
to another … [n]atural justice relieves legal justice from unnecessary technicality, 
grammatically pedantry or logical prevarication. It supplies the omission of a 
formulated law as Lord Buckmaster said ― no form or procedure should ever be 
permitted to exclude the presentation of a litigant‘s defence. 
…  
Natural Justice … means principles of natural law, justice, equity and good conscience. 
… [i]t is based on the maxim that “Justice should not only be done but should 

 
18 
 THE APPLICATION OF THE AUDI ALTERAM PARTEM RULE TO THE PROCEEDINGS OF COMMISSIONS OF 
INQUIRY. Dissertation submitted in partial fulfilment of the requirements of the degree Magister Legum in 
Public Law at the Potchefstroomse Universiteit vir Christelike Hoer Onderwys. (pages 26 and 27) 
http://dspace.nwu.ac.za/bitstream/handle/10394/58/peach_vl.pdf?sequence=1 
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manifestly be seen to be done” …  [i]t encompasses Rule against bias & Rule of fair 
hearing and applicable to administrative and quasi-judicial proceedings. 
… 
The primary procedural safeguards in South African administrative law are expressed 
by the twin principles of natural justice: audi alteram partem (the audi principle) and 
nemo iudex in causa sua that is, that a public official should hear the other side, and 
that one should not be a judge in his own cause. As a general rule it may be said that 
the principle of natural justice apply whenever an administrative act is quasi-
judicial. An administrative act was considered to be quasi-judicial if it affects the 
rights, liberties (and perhaps, the privileges) of an individual. Ngcobo J held that 
procedural fairness is a fundamental requirement of legality and thus the rule of law 
in respect of the exercise of all public power. The extent of procedural fairness required 
is determined on a case-by-case basis. The constitutional right to procedurally fair 
administrative action embraces the well-established common-law concept of 
natural justice‘ … Professor Hoexter at p 327 puts it thus: Procedural fairness has, in 
fact, become one of the most interesting and vibrant areas of South African 
administrative law … 
… 

What is to be regarded as ― principles of natural justice was examined in Marlin v 
Durban Turf Club and Others 1942 AD 122 at 125–6 where Tindall JA concluded that 
the expression: ―... when applied to the procedure of tribunals such as those just 
mentioned, seems to me merely a compendious (but somewhat obscure) way of saying 
that such tribunals must observe certain fundamental principles of fairness which 
underlie our system of law as well as the English law. The principles of natural justice 
have not been  excluded by the Constitution as far as the coercive actions are 
concerned of domestic tribunals established by contract which impliedly or expressly 
include such principles of justice”19. (Emphasis added) 

 

23.5. In the Corruption Watch matter, the Honourable Court found (referencing Peters v 

Davison) found “…'There is no doubt that if in his ruling the Commission had fallen 

 
19 
 PRINCIPLE OF NATURAL JUSTICE IN SOUTH AFRICA Manjeet Kumar Sahu (LLM(Constitutional and 
Administrative Law) student at National University of Study and Research in Law, Ranchi) 
https://www.readcube.com/articles/10.2139%2Fssrn.2765896#:~:text=Legal%20Justice%20refers%20to%20ju
stice,the%20conscience%20of%20human%20being. 
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into a material error of law, or had laid down a procedure transgressing the 

principles of natural justice, or had reached a decision not open to a reasonable 

tribunal, a judicial review remedy would be viable.'” (Emphasis added) 

 

23.6. The judgment in Corruption Watch continued as follows at paragraph 70 thereof: 

 
[70]       … a clear failure to test evidence of key witnesses, a refusal to take account 
of documentary evidence which contained the most serious allegations which were 
relevant to its inquiry, the principle of legality dictates only one conclusion, that the 
findings of such a commission must be set aside.”  (Emphasis added.) 

 

24. Affidavit of Mr Kholofelo Maponya dated 8 July 2019 (Pages 210 to 211) of the 

Commission’s Report 

 

24.1. I refer to the Affidavit of Mr Kholofelo Mapnya (dated 8 July 2019) and quote from the 

Commission’s Report in relation thereto as follows: 

 
“62 The next matter to deal with, briefly, was raised by Mr Kholofelo Maponya (Mr 
Maponya), who describes himself as an adult businessman and director of companies, 
with a controlling interest in  Matome Maponya Investment Holdings (MMI). On 14 
August 2019,  which was the last day of the hearings, Mr Maponya issued a media 
statement in which he maintained that the Evidence Leader had neglected ‘the basic 
rules of natural justice’, presumably by not calling him to testify before the 
Commission. He stated that his name had been mentioned several times during the 
hearings and, in many cases, in a manner that has the potential to irreparably damage 
his reputation and business interests. Mr Maponya had apparently deposed to an 
affidavit on 8 July 2019 and subsequently delivered it, or caused it to be delivered, 
together with a number of annexures, to the Secretary of the Commission. 
 
63 Mr Maponya claimed in his affidavit that his company, MMI, was  owed an 
amount of R45 million by the PIC. The amount allegedly due, relates to fees for 
facilitating a transaction concluded between the PIC and SA Home Loans (SAHL), an 
entity set up to provide affordable housing to members of the GEPF. 
 
64 It is clear that the issues raised by Mr Maponya in his affidavit have no 
relevance whatsoever to the Commission’s terms of reference. The Commission has 
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no authority to decide on whether or not Mr Maponya or MMI is, or is not, owed any 
money by the PIC. In any event, Mr Maponya avers in his affidavit that on 11 April 
2019 a summons was issued by his attorneys out of the Gauteng Division of the High 
Court, claiming payment of the amount allegedly due to MMI. The defendants cited in 
the summons are the PIC, GEPF and  SAHL. The matter is being defended. Clearly, 
therefore, Mr Maponya’s claim is not covered by the Commission’s terms of reference 
and the Commission is not empowered to consider it.” (Emphasis added) 

 

24.2. It is specifically noted that Mr Maponya’s 8 July 2019 Affidavit is not available on the 

Commission’s website.  He (according to the paragraphs quoted from the 

Commission’s Report above) made allegations that “Evidence Leader had  neglected 

‘the  basic rules of natural justice’, presumably by not calling him to testify before 

the Commission.” The duty of a Commission of Inquiry is to properly interrogate 

allegations of a failure to consider and abide by the principle of Natural Justice. The 

use of the word “presumably” seems (on not unreasonably so) to be a derisive 

dismissal of Mr Maponya’s allegation that Adv Lubbe “neglected ‘the basic rules of 

natural justice’”.  The  observance of the Rule of Law to properly investigate an 

allegation of a failure by the Evidence Leader to comply and properly consider Natural 

Justice in conducting the business of the Commission is not a frivolous matter.  

 

24.3. The Rule of Law is not only undermined by a Commission of Inquiry not conducting 

itself within the bounds of Natural Justice, the Rule of Law is equally undermined by 

the Commission flippantly dismissing an allegation  thereof without a proper 

investigation of the validity of such an allegation. This illustrates that the Commission 

not only failed to observe the Rule of Law by applying Natural Justice in its conduct, 

but that the findings of the Commission is tainted by illegality.   

 

24.4. At paragraph 7 on page 23 of the Commission’s Report, the Commission  makes a 

finding “that the PIC’s decision to make cumulative investments in various transactions 

with a single individual has resulted in significant exposure to reputational risk and 

financial losses.” 

24.5. With reference to paragraph 9.8.4 immediately preceding, I offer detailed and factual 
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submissions in relation to “cumulative investments in various transactions with a 

single individual” by the PIC, such individual being Ms Albertina Kekana. The Evidence 

Leader mislead a party who presented evidence to him regarding transactions that he 

(the Evidence Leader) was investigating a number of transactions involving Ms 

Kekana. With the Evidence Leader having misrepresented that he was investigating 

the PIC transactions with Ms Kekana and failing to do so, Ms Kekana has (prior to the 

Commission being established) and continues to benefit from massive PIC 

investments.   

 

24.6. The PIC continues to invest in transactions involving Ms Kekana, notwithstanding the 

fact that Ms Kekana served as a senior official at the PIC for many years and 

notwithstanding the fact that Ms Kekana is  classified as a Politically Exposed Person 

(hereinafter “PEP”) on all the official PIC documents recording investments in entities 

in which Ms Kekana has an interest. 

 

24.7. I quote from page 212 of the Commission’s Report as follows:  

 
“65 77 witnesses gave oral testimony before the Commission over the 63 days of 
hearings. At the end of the hearings on 14 August 2019, the Commission issued a 
statement in which, amongst others, the following was clearly stated: 
 
‘Today marks the end of the scheduled public hearings on allegations of impropriety 
as it is outlined in the terms of reference that guide the work of the Commission … [i]n 
addition … further possible questionable transactions have come to the attention of 
the investigation team. The team will continue with their investigations and, if 
deemed appropriate, further limited public hearings may be held. 
 
Furthermore, anyone with evidence, or who has been mentioned in evidence to date 
and wishes to place their version of events on record, are welcome to submit their 
testimony to the Commission by way of sworn affidavits. All such submissions will form 
part of the testimonies that will be considered when writing our report. In the period 
between now and 30 September 2019, Advocate Lubbe SC and his team remain 
available as the point of contact with the Commission. Our communications team will 
alert the media if or when any new documents are posted on the website.’ 
 
66 In addition to the statement, the Commission directed the Evidence Leader to 
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invite, in writing, certain individuals who had been  mentioned during the 
testimonies of one or more witnesses, to respond to allegations made against them 
by way of affidavit, should they wish to do so.” (Emphasis added) 

 

24.8. On page 215 (at paragraph 71) of the Commission’s Report, the Commission stated 

that:   

 

“71  … Considering the evidence that the Commission could admit, which could 
include hearsay, documentary and on affidavit without the deponent testifying, we 
think the proper approach is to evaluate all  the evidence and come to a view based 
on the probabilities. No onus  can be said to lie on any of the parties to prove or 
disprove any  allegations made by or against them. But those implicated in alleged 
wrongdoing had an obligation to place all relevant information before the 
Commission.” (Emphasis added) 

 

24.9. Four matters emanate from paragraph 71 of the Commission’s Report as quoted 

above: 

 

24.9.1. With there being “[n]o onus … on any of the parties to prove or disprove any 

allegation”, it would seem that the Commission was of the view that 

allegations served as evidence, without such allegations being subject to 

verification by the Commission; 

 

24.9.2. Concurrent thereto, the Commission’s non-sensical statement that 

notwithstanding that there was “[n]o onus] on any person or entity “to prove 

or disprove any allegation”, yet “those implicated in alleged wrongdoing had 

an obligation to place all relevant information before the Commission” is 

perplexing.  

 
24.9.3. It is not understood how a party (according to the Commission) had no duty 

to counter allegations against it, but concurrently the Commission held the 

view that parties who were the subject of allegations had a duty to furnish the 

Commission with all “relevant information”.  “Allegation” is not a positive 
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word.  It is a word that incriminates someone by way of unproven fact.  If the 

Commission placed no onus on any party against whom allegations were made 

to prove or disprove such allegations, how was it determined by the 

Commission which parties “had an obligation to place all relevant information 

before the Commission.”  

 

24.9.4. It was alleged that “relevant information” was determined by the Evidence 

Leader. From the evidence available to me (with reference to the annexures 

to Ms More’s two statements and her Affidavit not being made available to 

the public by the Commission on its website), the Commission was of  the 

view that there was also no “onus” on the Evidence Leader “to prove or 

disprove the allegations” made against him;  

 
24.9.5. With reference to Ms More (by way of example) as per paragraphs below, her 

persistent petition to “place … relevant information before the Commission” 

was blatantly and irregularly ignored by the Commission. 

 

24.10. If the Commission determined that there was no onus on any party to disprove 

allegations against it, it is not understood how did the Commission  verify evidence 

put before it.  

 

25. Ms Matshepo More (hereinafter “Ms More”): 

 

25.1. Ms More was employed by the PIC as its Chief Financial Officer (hereinafter “CFO”).  

For the purposes of this Report, Ms More serves as a consummate example of a failure 

by the Commission to comply with the principle of Natural Justice and seemingly 

irregular conduct by the Evidence Leader in relation to Ms More.  

 

25.2. On 25 June 2019, Ms More submitted a statement (Annexure “WH3” hereto) to the 

Commission in terms of Rule 3.3.6 of the Commission and having been “implicated” 

by other witnesses who testified before the Commission after Ms More’s testimony 
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before the Commission. 

 

25.3. I quote from her 25 June 2019 written statement as follows: 

 
“3 ALLEGATIONS AND/OR INSINUATION OF INTERFERENCE WITH THE 
 WORK OF THE COMMISSION 
… 
3.4 On 8 March 2019, Ms Lindiwe Dlamini (Acting Executive Head: Legal) and I 
reported to the Board of Directors of the PIC (“Board”) that there were some staff 
members who indicated that the investigators of the Commission requested them to 
provide statements in MS Word and that they were not comfortable with this request. 
I attach, as an example, a copy of an email received from one of the employees who 
reported this concern to management marked Annexure “MM02”. It is to be noted 
that this particular employee mentions the name of one of the investigators that made 
the request. 
 
3.5 Further, some staff members indicated that they were incurring legal costs as 
a result of them having to seek legal assistance in preparing their statements to the 
Commission. I attach marked Annexure “MM03”, as an example, an email from one of 
the managers  highlighting that her team continues to enquire about some form of 
legal support. 
… 

3.7In order to address these concerns of the staff members, we (Ms. Dlamini and I) 
made a proposal to the meeting of the Board on 8 March 2019 to the effect that the 
PIC should appoint an external, independent legal firm to assist employees on a 
voluntary basis in preparing their statements to the Commission. The Board approved 
 this proposal.20 I attach hereto a copy of the Board Resolution marked Annexure 
“MM04”.  

3.8 On 13 March 2019, Mr Alvin Edgar Schiel (“Mr Schiel”) made a statement 
during his testimony to the effect that “there are rumours  that individuals who have 
been called to give evidence before the evidence leader Adv Lubbe are then summoned 
to account for this on the seventh floor1’ and that, “whether real or not, the rumour in 
itself is intimidating for most’. I attach hereto the extract of the relevant testimony of 
Mr Schiel marked Annexure “MM05”. 

 
20 ToR of the PIC Commission: 1.5 Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of the discussions and the Board’s 
resolution regarding the matters and whether the minutes were altered to unduly protect persons implicated 
and, if so, to make a finding on the person/s responsible for the alterations; 
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3.9 It is to be noted from this extract that Advocate Lubbe, among others, informs 
the Commission that “the Board were informed that the evidence leaders ask potential 
witnesses to bring their statements in the word format so that the evidence leaders 
can chop and  change...”. 

3.10 Upon learning of the statement made by Advocate Lubbe, I then contacted the 
then Acting Company Secretary to provide me with a verbatim transcript of the 
proceedings at the Board meeting21 of 8 March 2019 in order to ascertain whether 
what we said to the Board was correctly captured. In response to my request, the  
 erstwhile Acting Company Secretary advised in an email dated 13 March 2019 that 
Advocate Lubbe had also requested a copy of the verbatim transcript22, which she had 
already provided to him. I attach hereto a copy of the verbatim transcript23 as well as 
the email from the then Acting Company Secretary marked Annexures “MM06A” and 
“MM06B” respectively. 

3.11 On the same day (i.e. 13 March 2019) Advocate Lubbe addressed an email to 
Mr Luyolo Poswa of Poswa Inc. (a legal firm which has been appointed by the PIC to, 
among others, assist the PIC in relation to the Commission’s work) confirming, among 
others, that Advocate Lubbe  had alerted Mr Poswa to the Board meeting of 8 March 
2019 (“the Poswa Email”). Advocate Lubbe further alleged that his team had  
 experienced a marked reluctance by witnesses to assist the Commission because of our 
report to the Board. I pause to reiterate  that Ms Dlamini and I merely reported to 
the Board that Advocate Lubbe’s legal team may be acting improperly with regards to 
the taking of statements from potential witnesses. This is borne out by   
 the verbatim transcript24 already annexed hereto marked MM06A. 

 
21 
 ToR of the PIC Commission: 1.5 Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of the discussions and the Board’s 
resolution regarding the matters and whether the minutes were altered to unduly protect persons implicated 
and, if so, to make a finding on the person/s responsible for the alterations; 
 
22 ToR of the PIC Commission: 1.5 Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of the discussions and the Board’s 
resolution regarding the matters and whether the minutes were altered to unduly protect persons implicated 
and, if so, to make a finding on the person/s responsible for the alterations; 
 
23 ToR of the PIC Commission: 1.5 Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of the discussions and the Board’s 
resolution regarding the matters and whether the minutes were altered to unduly protect persons implicated 
and, if so, to make a finding on the person/s responsible for the alterations; 
 
24 ToR of the PIC Commission: 1.5 Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of the discussions and the Board’s 
resolution regarding the matters and whether the minutes were altered to unduly protect persons implicated 
and, if so, to make a finding on the person/s responsible for the alterations; 
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3.12 Advocate Lubbe further stated in the Poswa Email that what Ms Dlamini and I 
did (i.e. reporting the concerns of the staff to the Board) constituted an act of 
interference with the work of the Commission which “...may be a breach of the terms 
of the proclamation and may constitute a criminal offence”. I attach hereto a copy of 
the Poswa Email marked Annexure “MM07”. 

3.13 What was concerning for me with the email from Advocate Lubbe was that the 
mere act of reporting the complaints on the part of the  employees and the 
request for legal support for employees, was adjudged by Advocate Lubbe as another 
form of perpetuation of the alleged victimization of employees by the “...very same 
person", as already alleged before the Commission, without me having been given the 
opportunity to respond to the allegations. 

 3.14 On the same day, Mr Poswa sent a letter to the then Chairman of the Board, 
 Mr Mondli Gungubele, certain members of the Board (including myself) and the then 
Acting Company Secretary advising the Board members of, among others, the concerns 
that Advocate Lubbe raised with him regarding the alleged interference with the work 
of the Commission. I attach hereto Mr Poswa's letter as well as the covering email 
marked Annexures “MM08A” and “MM08B” respectively. 

3.15 On 14 March 2019, Ms Dlamini, at my instance, met with Advocate Lubbe in 
order to highlight to him that the alleged interference with  the work of the 
Commission attributable to us, is factually incorrect. I attach hereto a copy of an email 
dated 15 March 2019 from Ms Dlamini addressed to Advocate Lubbe, copying the then 
Acting Company Secretary, confirming their discussion and the understanding reached 
at the meeting, marked Annexure “MM09". It is to be noted that Ms Dlamini clarified 
the role that the appointed legal advisors will play in relation to providing legal 
assistance to the employees. She further emphasized that the use of the services of the 
legal firm "... is a voluntary process, no employee is compelled to utilise the services 
but the services remain available". 

3.16 On 15 March 2019, Advocate Lubbe addressed an email to the then Acting 
Company Secretary asking her to circulate a communication of the Commission to the 
staff titled “Communication to staff from the Chief Evidence Leaded [sic], to all staff 
members of the PIC. I attach hereto a copy of the communication as well as a covering 
email from the Acting Company Secretary marked Annexures “MM10A” and 
 “MM10B”. It is to be noted that in the communication Advocate Lubbe confirms the 
discussion with Ms Dlamini and mentions that – 

“...the only reason for the request to have draft statements in Word is to enable the 
legal team to correct grammatical mistakes, to supplement where necessary 
allegations or to remove unnecessary allegations".  

… 
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3.18 On 20 March 2019, I was informed by the Board at the Board meeting that it 
had resolved to place me on precautionary suspension with immediate effect subject 
to the approval of the Minister of Finance. After the Chairperson of the Board read out 
the precautionary  suspension letter, I enquired what the exact allegations that 
have been made against me were. The Chairperson indicated that the Board had 
already obtained a legal opinion. 

3.19 The precautionary suspension letter was emailed to me by Mr Christopher 
Pholwane (“Mr Pholwane”) on 26 March 2019. I attach hereto the email from Mr 
Pholwane and the precautionary suspension letter (i.e. the version signed by Mr 
Pholwane only) marked Annexures “MM11A” and “MM11B”. It is to be noted from 
 the letter that the Board arrived at the decision to suspend me “...following 
correspondence received from the Evidence Leader of the PIC Commission of Inquiry, 
Advocate J Lubbe, which levels allegations against you". 

3.20 On the same date of receipt of the precautionary suspension letter I wrote an 
email to Advocate Lubbe reminding him not to forget to provide me with topics which 
he required me to address in my statement before the Commission as I understood 
that he had levelled some allegations against me with the Board. Advocate Lubbe 
responded to my email on the same day, among others, denying that he had levelled 
anything against me with the Board. I attach hereto a copy of the email 
correspondence marked Annexure “MM12”. 
 
3.21 In the circumstances, I respectfully submit that the allegations of interference 
are unfounded and certainly not substantiated when scrutinised against the 
correspondence and documentation I have outlined above and attached  hereto. I 
merely reported to the Board concerns that were raised by  employees to 
management. At no stage did I attempt to interfere with the Commission’s work or the 
work  conducted by Advocate Lubbe. 
 
3.22 In conclusion, I want to assure the Commission that I will continue cooperating 
with the work of the Commission.” (Emphasis added.) 

 

25.4. Ms More’s allegations (as per her 25 June 2019 statement quoted above) against the 

Evidence Leader are very serious.  From the text of her above statement, Ms More is 

confident enough to substantiate her allegations against the Evidence Leader by way 

of Annexures.  I repeat that the Annexures referred to in Ms More’s statement are not 

included on the Commission’s website. In light of the serious allegations made by Ms 

More against the Evidence Leader, it is substantially in the public interest for Ms 
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More’s Annexures to have been published on the Commission’s website.  If the 

Evidence Leader’s conduct as alleged by Ms More’s in her statement is confirmed by 

the Annexures, the conduct of the Evidence Leader would  evidence irregular 

conduct which would contravene the principle of legality of the conduct of the 

Commission in its entirety. 

 

25.5. Not having been favoured with a response by the Commission to her 25 June 2019 

statement as quoted above, Ms More submitted a “STATEMENT IN TERMS OF RULE 

3.3.6”25 dated 3 September 2019. I attach Ms More’s aforementioned “STATEMENT 

IN TERMS OF RULE 3.3.6” hereto as Annexure “WH4”. It is clear from the contents 

thereof, read with the contents of Ms More’s 25 June 2019 statement, that Ms More 

made serious allegations in relation to the conduct of the Commission, particularly in 

relation to the audi alteram partem rule and Natural Justice. The Annexures to Ms 

More’s Supplementary Statement are also not published on the Commission’s website 

for public scrutiny. 

 

25.6. On 8 October 2019, having not received any feedback (alternatively no feedback of 

substance) in relation to her 25 June 2019 statement and her 3 September 2019 

Supplementary Statement, Ms More filed a Notice of Motion in terms of Rule 9 of the 

Commission’s Rules with her Affidavit attached thereto (I attach hereto as Annexures 

“WH5” and “WH6”, the 8 October 2019 Notice of Motion and the Affidavit 

respectively). I quote from Ms More’s 8 October 2019 Affidavit as follows: 

 

“3 Background 

3.1 On 24 and 25 June 2019, I appeared before the PIC Commission of  Inquiry 
(“the Commission") to, among others, provide information  and/or evidence in 
relation to certain matters that the Commission requested me to address. Following 
my appearance at the Commission, on or about 1 July 2019 I received an email from 
Advocate Lubbe in which he notified me that evidence will be presented before the 

 
25 STATEMENT OF MATSHEPO MORE IN TERMS OF RULE 3.3.6 OF THE RULES GOVERNING PROCEEDINGS OF 
THE JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF IMPROPRIETY REGARDING THE PUBLIC 
INVESTMENT CORPORATION dated 3 September 2019 
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Commission on 2 July 2019 in which I "may" be implicated. The email correspondence 
is attached hereto marked Annexure "MMA01". 

 On 6 July 2019, I received another email from Advocate Lubbe, informing me and 
 other recipients that we may be implicated in the evidence of Dr Daniel Matjila ("Dr 
 Matjila") which would be presented  before the Commission on 8 July 2019. The 
 email correspondence is attached hereto marked Annexure "MMA02'. 

 

3.4 On 15 July 2019, I wrote a letter to the Commission requesting an  extension 
to make an application in terms of Rule 3.3.6 of the Rules Governing Proceedings of 
the Judicial Commission of Inquiry into Allegations of impropriety Regarding the Public 
investment Corporation ("the Rules") to make a statement and/or cross¬examine a 
witness in relation to the evidence that was provided at the Commission after the 
conclusion of Dr Matjila's testimony before the Commission The letter to the 
Commission is attached hereto marked Annexure “MMAO3'. The extension was 
granted on 27 July 2019. f attach hereto a copy of the email granting such extension 
marked Annexure MMA04". 

On 3 September 2019, I emailed a copy of my application in terms of Rule 3.3.6 to 
Advocate Lubbe. The email contained the Notice of  Motion, the Founding Affidavit 
and my Rule 3.3.6 Statement in support of my Rule 3.3.6 application ("Rule 3.3.6 
Statement"). In the email, I indicated that I would deliver the complete files by hand. I 
attach a copy of my email correspondence with Advocate Lubbe marked Annexure 
“MMA05". 

I will deal with the manner in which this Rule 3.3.6 application was handled by the 
Commission in more detail below. For now, suffice it to highlight that the manner in 
which it was handled reinforces the grave concerns that I raise in this Rule 3.9 
application. 

During the course of the preparation of my application in terms of  Rule 3.3.6, and in 
particular during the analysis of transcripts of the testimonies of various witnesses that 
gave evidence which implicates me, I observed that there was a certain approach of 
presenting and/or assessing evidence, and there were certain remarks, conclusions 
and/or inferences that were made, by or on the part of certain witnesses and the 
Commission which are prejudicial to me. 

3.6  In the circumstances, I make this affidavit in support of an application in terms 
of Rule 3.9 of the Rufes for leave to make written submissions relating to the findings 
or conclusions that the Chairperson should make on certain evidence placed before the 
Commission by various witnesses that relates to me, and specifically relating to how 
the Commission should deal with such evidence and the approach that the Commission 
should adopt in so doing. 
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 Grounds Relied Upon For The Application 

 4.1 With the understanding and appreciation of the critical role that the
 Commission has to play in relation to the matters that form the subject matter of its 
 terms of reference and its investigation, I noted with enthusiasm and encouragement 
 the following remarks that the Chairperson of the Commission made at the end of 
 the testimony of Dr Matjila on 12 August 2019: “do not know yet what our report will 
 look like, I just hope that and I think that there will not be any crucification (sic) of 
 anyone, our report will be in terms of the facts that are placed before us and that 
 is it. Our recommendations will follow those. So fine you asked us not to crucify you 
 but it will never be our intention to crucify you or anyone else for that matter. (Own 
 emphasis] 

 4.2. Indeed, the Chairperson' s remarks are in line with or a restatement of the 
 applicable principles that govern the investigative work of the Commission. These 
 principles are trite in our law and include that the Commission must, in undertaking 
 its task: 

 4.2.1  comply with the requirements of legality and rationality; 

 4.2.2  investigate with an open and enquiring mind in order to reveal  
   the truth in relation to the subject matter of its investigation; 

 4.2.3  gather all relevant material to properly consider and   
   investigate matters raised before it; 

 4.2.4  test the evidence of witnesses who appear before it by putting  
   questions to them with the required open and enquiring mind; 

 4.2.5  investigate with rigour and diligence; 

 4.2.6  enquire fully and comprehensively into the issues which it is  
   required to investigate on the basis of its terms of reference;  
   and/or  

 4.2.7  not perform its tasks in a biased manner, breach fundamental  
   principles of fairness or commit significant errors of law by,  
   among others, admitting evidence or refusing to admit   
   evidence on manifestly incorrect legal grounds. 

 4.3 I remain confident and, as the Chairperson put it, “hopeful' that in the  
  final assessment of evidence presented before it, the Commission will  
  be guided by the above principles. However, as already pointed out in  
  paragraph 3.5 above, I observed that there was a certain consistent  
  approach of presenting and/or assessing evidence and there were   
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  certain remarks, conclusions and/or inferences relating to me that   
  were made by or on the part of the Commission which are not in line  
  with one or more of the above principles and which are prejudicial to  
  me. 

 4.4 Specifically, I am extremely concerned with the following non-  
  exhaustive remarks and/or approaches which are not in line with the  
  above principles: 

 4.4.1  the fact that my Rule 3.3.6 Statement appears to not have   
   been given the requisite attention for a period of at least one  
   month; 

 4.4.2  the fact that the Commission seems to have already accepted  
   certain allegations as factual without assessing or testing   
   those allegations against other evidence that has been put   
   before it; 

 4.4.3  the questioning of the witnesses who made allegations at the  
   Commission and/or the assessment of their evidence was not  
   conducted with the same rigour and diligence as the   
   questioning of those witnesses against whom the allegations  
   are made. For instance, and without limitation: 

   4.4.3.1. the fact that most, if not all, of the witnesses  
     who made allegations of victimization, made  
     unsubstantiated allegations that were not supported 
     by evidentiary material or documentation yet were not 
     challenged by the Commission in regard to this  
     evidentiary shortcoming; and  

4.4.3.2. the Commission seemed to have been content to  
  accept the versions of the witnesses without asking  
  relevant questions or probing questions directed at  
  testing the validity or provenance of the versions; 

4.4.4  the Connmission seems to not have been interested in  
  obtaining critical information relating to certain evidence  
  presented before it; 

4.4.5  that questions relating to allegations implicating me have not 
  been put to me to answer but have been put to other  
  witnesses; and 

4.4.6  apparent bias and/or unfairness on the part of the   
  Commission against the persons in relation to whom the  
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  allegations are made, including myself.  I deal with each of the 
  above concerns in detail below. 

… 

The fact that my Rule 3.3.6 Statement appears to not have  been given the requisite 
attention for a period of at least one month. 

… 

 4 6.1  As pointed out in paragraph 3.5 above, on 3 September 2019                 
   I emailed my application in terms of Rule 3.3.6, which included 
   my Rule 3.3.6 Statement, to Advocate Lubbe copying the  
   Chairperson and the office manager of the Commission. I  
   notified Advocate Lubbe that I would deliver the complete files 
   by hand to the Commission. 

 4.6.2  On 5 September 2019, two files were delivered to the  
   Commission’s offices which were received by Ms Gcobisa  
   Mdlatu. A copy of the delivery note is attached hereto marked 
   Annexure "MMA06". 

 4.6.3  On the same day, Advocate Lubbe wrote to me acknowledging 
   receipt of both my Rule 3.3.6 Statement and my Rule 3.3.6  
   application. In the same email he indicated that "Your  
   statement will be part of the official documentation before the 
   Commission and will be published on the website of the  
   Commission". I attach hereto a copy of the email from  
   Advocate Lubbe dated 5 September 2019 marked Annexure
    “MMA07”. 

 4.6.4  On 20 September 2019, I wrote to Advocate Lubbe requesting 
   an update regarding the non-publication of my Rule 3.3.6  
   Statement on the Commission’s website. I attach hereto a  
   copy of the email to Advocate Lubbe dated 20 September  
   2019 marked Annexure “MMA08'. On 23 September 2019  
   Advocate Lubbe responded to my email and indicated that he 
   would follow-up. A copy of his response is attached hereto  
   marked Annexure “MMA09". 

 4.6.5  On 30 September 2019, I wrote a further follow-up email to 
   Advocate Lubbe regarding the publication of my Rule 3.3.6  
   Statement as well as expressing concern over the fact that it 
   was not published by then. In response Advocate Lubbe  
   assured me that my Rule 3.3.6 Statement would be published 
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   in the same week and that he would see to it personally. I  
   attach hereto a copy of the email correspondence with  
   Advocate Lubbe marked Annexure MMA1(F) 

 4.6.6  In the afternoon of 1 October 2019, Advocate Lubbe sent me 
   an email explaining the alleged reason for the non-publication 
   of my Rule 3.3.6 Statement on the Commission’s website. I  
   attach hereto a copy of Advocate Lubbe's email marked  
   Annexure MMA'II” which reads: 

“Good afternoon 

I have now discovered the reason for the statement not posted 
on the web. There is only your founding affidavit in the files 
delivered. Your supplementary/further statement is not in  the 
file. All the annexures are in the file. Please send the 
supplementary statement URGENTLY electronically to my gmail 
address as I think the file will be too big for Justice email.  

Regards" 

4.6.7  In the evening of 1 October 2019, I sent a copy of my Rule  
  3.3.6 Statement to Advocate Lubbe, On 2 October 2019, he 
  acknowledged receipt of my Rule 3.3.6 Statement and later 
  confirmed that my Rule 3.3.6 Statement was uploaded onto 
  the website. I attach hereto a copy of the email   
  correspondence marked Annexure MMA12". 

4.6.8   In view of the fact that the Commission is scheduled to  
  complete its work and submit its report to the President by 31 
  October 2019, it is deeply concerning that the Commission  
  appears not only to have not considered and/or analyzed my 
  Rule 3.3.6 Statement (which was submitted over one month 
  ago) at this late stage of its work but never looked at the files 
  themselves at all. This is despite the fact that the Commission 
  had acknowledged receipt of the Rule 3.3.6 statement and  
  indicated that it would be published. 

4.6.9   Thus, despite the fact that serious allegations were made  
  against me after I had already appeared before the   
  Commission, it appears that the Commission was not  
  interested in establishing what my version was in relation to 
  such allegations. I pause to further highlight that I was never 
  contacted by any member of the investigation team of the  
  Commission during the entire life of the Commission, for the 
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  purposes of gathering evidence generally or specifically in  
  relation to allegations that were made after I appeared before 
  the Commission. 

4.6.10  Further it appears that, had I not followed up my Rule 3.3.6 
  Statement would not have been published on the   
  Commission’s website nor would anyone have realized that it 
  was missing from the Commission's file. I pause to note that I 
  make this statement without accepting that the Rule 3.3.6  
  Statement was missing from the files delivered to the  
  Commission as alleged. 

4.6.11  My biggest fear is that the evidence of the witnesses which 
  forms the subject matter of my Rule 3.3.6 Statement is being 
  considered without due regard to the evidence contained in 
  my Rule 3.3.6 Statement which refutes such evidence. 

4.6.12  The manner in which my Rule 3.3.6 application was handled is 
  consistent with how I was generally treated, as fully set out in 
  the subsequent paragraphs.” 

 

25.7. From my reading of the Commission’s Report, there is no mention or reference to Ms 

More’s 25 June 2019 statement, her 3 September 2019 statement or her 8 October 

2019 Notice of Motion and Affidavit in the Report. It is again recorded that the public 

is deprived from having insight into the Annexures to Ms More’s 8 October 2019 

Affidavit as the Annexures were not made available on the Commission’s website.  

 

25.8. Ms More’s two statements and her Affidavit raised serious concerns regarding the 

conduct of the Evidence Leader of the Commission and in relation to the conduct of 

the hearings of the Commission. The two statements and the Affidavit are substantial 

in content and should have warranted not only an investigation by the Commission, 

but the Commission should have included details of its investigation into the 

allegations made by Ms More in her affidavits in its Report.  There is also no 

information on the Commission’s website that the allegations made by Ms More in 

her two statements and in her Affidavit were in fact investigated by the Commission. 

This is a serious irregularity, an illegality which affronts Natural Justice. 
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25.9. Allegations of impropriety against an Evidence Leader of a Commission is a serious 

matter as it may call into question the conduct of the Evidence Leader and the 

Commission in general. The public (and the President in having established the 

Commission) is entitled to information whether the Commission investigated Ms 

More’s Affidavits and what the results of the Commission’s investigation into her 

allegations (if any such investigation was conducted) or what the Commission’s reply 

was to Ms More’s allegations.    

 

25.10. As per the above Corruption Watch judgment, the Honourable Court (in quoting Lord 

Denning) held that a Commission of Inquiry’s “report may lead to … consequences”.  

The “consequences” of the Commission’s Report to Sekunjalo have been substantially 

and unfairly prejudicial as well as a number of entities investigated by the 

Commission, specifically in relation to Sekunjalo. 

 

25.11. Paragraph 68 of the Corruption Watch judgment (referencing and quoting Prof. Cora 

Hoexter), a Commission’s finding must “reveal the truth to the public on a matter of 

the utmost public importance.”  It seems that the “truth to the public” in relation to 

the Commission’s Report was created by the selective use of portions of the 

“inferences” in the Commission’s Report. 

 

25.12. In relation to paragraph 70 of the Corruption Watch judgment (“failure to test 

evidence of key witnesses, a refusal to take account of documentary evidence which 

contained the most serious allegations which were relevant to its inquiry”), I have (as 

aforementioned) been favoured with information that evidence of a very serious 

nature was handed to the Evidence Leader of the Commission, which evidence was 

ignored.  

 

26. Extracts from Commission Report and Comments Thereon  
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26.1. What follows is a verbatim extract of the Commission’s Reports our comments 

Theron:  

 

Sekunjalo Group  

 

26.2. The Commission made a number of findings in relation to the “Sekunjalo Group”. As 

aforementioned, Sekunjalo was not one of the commercial entities investigated by 

the Commission (on the Commission’s own version).  Where I quote hereinafter from 

the findings of the Commission and comment thereon, I have been compelled to be 

repetitious in certain sections due to the Commission having substantially repeated 

its findings in its Report. 

 

26.3. It was the view of the Commission that AYO, Sagarmatha, Premier are  companies 

in the “Sekunjalo Group”. An elementary enquiry would have informed the 

Commission otherwise. 

 
26.4. Having arbitrarily and unilaterally abandoned paragraph 4 of its lawfully drafted and 

promulgated ToR, the Commission’s findings in relation to  paragraph 1.1 of the ToR 

is broadly couched, lacks specificity, suggests a peripheral inquiry and seems to 

illustrate an absence of diligent and  rigorous endeavours to verify the evidence the 

Commission relied on in relation to the “Sekunjalo Group”.   This is however not 

limited to the  findings against “Sekunjalo Group”, but appears to substantively prevail 

throughout the full text of the Commission’s Report. 

 

26.5. I quote from pages 26 to 39 of the Commission’s Report in  relation to the “Sekunjalo 

Group” which quotes are accompanied by my submissions (where necessary) in 

relation to the findings of the Commission as follows: 

 
“EVIDENCE, FINDINGS AND RECOMMENDATIONS PER TERMS OF REFERENCE 
TERM OF REFERENCE 1.1 
In 2018 the media reported on certain political parties that had called for transparency 
in the PIC. Mention was made of particular transactions. The transactions that formed 
the subject of media reports during this period are discussed below. It should be noted, 
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however, that  these transactions and/or case studies do not constitute a 
comprehensive list of improprieties identified by the Commission.” (Emphasis added) 
 

26.5.1. The ToR of the Commission does not speak to or record that the mandate of 

the Commission is to conduct a “sample inquiry” of transactions which “[does] 

not constitute a comprehensive list of improprieties identified by the 

Commission”. Having been advised by the Evidence Leader that the “proper 

interpretation” of the ToR is to dispense with paragraph 4 of the promulgated 

ToR in that its alleged generality “derogates” from the alleged specificity of 

paragraph 1.1 of the ToR. It is noted with interest that the words “list of 

improprieties” is a broad and general statement and does not refer to the 

specific reading of the Commission that paragraph 1.1 of the ToR speaks 

specifically to “investment decisions”.  

 

26.5.2. I am of the view that the Commission had a legal obligation to conduct due 

diligence in order to have verified the nature, value and durations of the loans. 

By way of example, the financial statements would have been of assistance to 

address the Commission’s concerns. 

 

SIM, INMSA AND Sagarmatha 

 

26.6. Extract: “During 2013, the PIC advanced a number of loans to SIM and INMSA. The PIC 
also bought a 25% equity stake in INMSA. The loans were for a period of five years 
and, together with interest thereon, were repayable in August 2018.”  

 

26.6.1. The wording “during 2013” and “a number of loans” indicates that 

Commission either did not verify or were unable to verify  the nature of the 

loans by the PIC to SIM and / or INMSA, the monetary value of such loans, and 

the dates on which the loans were allegedly made. This is mere conjecture and 

allegation, the Commission seems not to have engaged in verifying any alleged 

evidence in relation to the loans.  If the Commission was unsuccessful in 
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verifying evidence in relation to such loans  through testimony or written 

statements submitted to the Commission, a study of the financial statements 

of the PIC for  that period would have readily sufficed. 

 

26.7. Extract: “26 The GEPF did not support the deal and expressed the view that it was 
an investment in a sector that ‘had a bleak future’. However, their view was that the 
PIC should make the decision provided that the exposure did not exceed R2 billion.” 
 

26.7.1. The Commission does not favour the reader of its report by making factual 

statements regarding the basis on which the Commission was informed that 

“[t]he GEPF did not support that deal” and that the GEPF “expressed the view” 

that the media industry “’had a bleak future’”. Was this a statement of fact by 

a witness who submitted a statement to the Commission or appeared before 

the Commission? Was it based on verified minutes26 of meetings or any other 

verified documentation? This is not a statement of fact by the Commission, 

but rather akin to hearsay evidence. 

 

26.7.2. These finding are in any event against the PIC and not for Sekunjalo to 

comment on. However, the PIC made an indicative, non-binding commitment 

to invest R2,4 billion. The PIC only invested R 888 million in total and not 

R2.4bn, as follows: 

 

26.7.2.1. R 253 million - Term loan to SIM Consortium; 

26.7.2.2. R 167 million - 25% equity in Independent Media (PICs own 

 account); 

26.7.2.3. R 183 million - to acquire pre-existing Shareholder loan (PICs 

own account); 

26.7.2.4. R 285 million - Preference Shares - Capital restructure (PICs own 

 
26 
 ToR of the PIC Commission: 1.5 Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of the discussions and the Board’s 
resolution regarding the matters and whether the minutes were altered to unduly protect persons implicated 
and, if so, to make a finding on the person/s responsible for the alterations; 
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 account). 

26.7.2.5. All these funds went to the Seller, Independent Media Ireland 

 PLC. 

 

26.8. Extract:  “27 In 2017, it became clear that INMSA and SIM would not be able to repay 
the loans as they became due. Sekunjalo Investment Holdings (Pty) Ltd (SIH), the 
holding company of both INMSA and SIM, made an offer to the PIC in a letter dated 
14 September 2017 proposing that the PIC exit its investment in INMSA and SIM. In 
terms of the offer, SIH and/or its nominee would acquire the PIC’s shares in and loan 
claim(s) against INMSA as well as its loan claim(s) against SIM.” 

 

26.8.1. The Commission fails to provide information in relation to how and when in 

2017 “it became clear that INMSA and SIM would not be able to repay the 

loans as they became due”, and which loans “were repayable in August 2018” 

(with reference to paragraph 25 of the Commission’s Report quoted above). 

 

26.8.2. The fact was that the PIC’s Investment Committee had requested  Sekunjalo 

to present or propose an exit strategy for the PIC given that the PIC did not 

have primary security at Independent Media level. Interacom Investment 

Holdings held all the security. 

 

26.9. Extract:  “28 The letter stated that SIH intended to list one of its subsidiaries 
(Sagarmatha) with a primary listing on the JSE, with secondary listings on the New 
York and Hong Kong Stock Exchanges. It further stated that SIH would not make any 
cash payment for its  acquisition of PIC’s shares and loan claims and that the payment 
would be settled through the issue of shares in Sagarmatha to the PIC.” 

 

26.9.1. The Commission provides substantive detail in relation to the 14 

September 2017 letter. It however does not indicate who the  author of 

the letter was. It is not elucidated who furnished the  letter to the 

Commission and there is no reference to a witness attesting to the letter 

either by way of written or oral evidence. It could also have been 

reasonably be expected that the Commission would quote from the letter 
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or attach the letter to  its Report as it could be reasonably assumed that 

the letter would have contained intricate and detailed information due to 

the extent of the transactions it was in relation to.  

 

26.10. Extract:  “29 In terms of the letter, a similar offer had been extended to the PIC’s co-
shareholders in INMSA and Dr Matjila was requested to countersign the letter, if it was 
acceptable to the PIC, resulting in the conclusion of a binding agreement between the 
PIC and SIH.” 

 

26.10.1. The Commission does not provide any details of how the “similar offer… 

extended to the PIC’s co-shareholders” differed from the proposal 

contained in the 14 September 2017 letter as per paragraph 28 quoted 

above. Taking into account the substantial  financial extent of the 

transactions in which the PIC’s enters into, a “similar offer” could be 

significantly different from the original” offer / proposal.  

 

26.11. Extract:  “30 In a credit risk report signed on 9 and 10 November 2017, the risk  team 
assessed the risks relating to the proposed transaction as  ‘HIGH’. 
31 The Private Equity, Priority Sector and Small Medium Enterprise Fund 
Investment Panel (PEPPS FIP) approved the offer subject to certain conditions. It is 
apparent from these conditions that the PEPPS FIP required SIH to make a cash 
payment for the proposed  acquisition of the PIC’s shares and loan claims and that 
there  would be no link to the proposed listing of Sagarmatha. This is important to 
note because agreeing to the proposal would have  meant that the exit of the PIC 
from IM would have been funded by the PIC itself. It is clear from the conditions that 
were imposed  that the resolution was in the best interests of the PIC.”  

 

26.11.1. The Commission offered no indication as to  the date on which“[t]he 

Private Equity, Priority Sector and Small Medium Enterprise Fund 

Investment Panel (PEPPS FIP) approved the offer”.     

 

26.11.2. The words “certain conditions” and “[i]t is apparent from these 

conditions” instils little confidence in the Commission’s statements in 
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relation to this matter.  In offering a finding or a recordal of events, the 

Commission would have been expected to quote from documentation 

and / or to refer to written or oral  evidence. Ms Marcus (as the 

Assistant Commissioner) is an  internationally renowned and respected 

expert in such matters.  It is therefore not understood why the 

Commission did not offer a properly constructed analysis of the structure 

and conditions of the approved offer. Further to the above, the 

Commission made the statement that it “is important to note because 

agreeing to the proposal would have meant that the exit of the PIC from 

IM would have been funded by the PIC itself”.  This statement would have 

or should have required reliance on a written statement or oral evidence 

by an adequately qualified and experienced expert witness. The 

Commission however makes no reference to any witness in relation to 

the above statement, whether such a witness was an expert or not. 

 

26.11.3. The Credit Risk report is a due process of the PIC. The Commission 

therefore had a duty to analyse the PIC employees  responsible for the 

signature of the documents giving effect to  the approved offer. The 

findings of the Commission in this regard was in any event related to 

internal procedures of the PIC and has nothing to do Sekunjalo. 

 
 

26.12. Extract: “32 Despite the resolution taken by the PEPPS FIP, on 13 December 2017 Dr 
Matjila signed what appears to be a sale of shares and claims agreement between the 
GEPF represented by the PIC and Sagarmatha. The agreement was signed on behalf of 
Sagarmatha a day later. 
33  In terms of clause 5 of the agreement, the debt of approximately R1.5 
billion due to the PIC would be discharged through the issuing of shares to the PIC in 
Sagarmatha. The agreement stated  that the price per share was R39.62.  
34 Dr Matjila signed/approved the appraisal report on 15 November  2017, 
approximately one month prior to signing the share swap  agreement. That report 
was for the attention of the PEPPS FIP and made it clear that its purpose was to request 
approval from PEPPS FIP for the PIC to accept the offer from SIM to acquire all the 
shares and loan claims that the PIC has in and against INMSA and SIM, (the ‘Offer’), 
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thereby exiting its investment in INMSA.” 
 

26.12.1. The Commission failed to provide any detail in relation to the contents of 

the “resolution” (aside from the summary as per paragraph 37 above) or 

quote from the “resolution”. There is also no indication as to who signed 

the “resolution” and details of the meeting arranged to pass the 

resolution, who attended the meeting, whether there were minutes27 of 

such a meeting, the date of the meeting and the date which appears on 

the resolution was signed. 

 

26.12.2. With Dr Matjila having appended his signature to the “what appears to 

be a sale of shares and claims agreement” first, he initiated the 

conclusion of the undefined agreement. 

 

26.12.3. It would be assumed that the agreement signed by  Dr Matjila (on 

behalf of the PIC) and Sagarmatha would be a standardised PIC 

agreement.  The agreement cannot appear to be a “sale of share and 

claims agreement” as it would either be labelled as such, or the contents 

of the agreement would evidence if it was a “sale of  share and claims 

agreement” or not. 

 

26.12.4. The contents of paragraph 32 quoted above contain only statements.  

There is no reference to verified facts or evidence.   

 

26.12.5. It is also recorded that the Commission in paragraph 24 above describes 

the agreement as a “share swap agreement”. The Commission could 

 
27 
 ToR of the PIC Commission: 1.5 Whether the approved minutes of the PIC Board regarding discussions of any 
alleged impropriety referred to in paragraph 1.1 are an accurate reflection of the discussions and the Board’s 
resolution regarding the matters and whether the minutes were altered to unduly protect persons implicated 
and, if so, to make a finding on the person/s responsible for the alterations; 
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have accorded the same description (a “share swap agreement”) to the 

agreement in paragraph 32 above.  As per paragraph 32, the words “what 

appears to be” may be read  and interpreted that the Commission 

may have ascribed a dubious or underhanded connotation to an 

agreement which “appears” to be something.   

 

26.12.6. The finding of the Commission as per paragraph 33 quoted above is 

included in the Review Application of Dr Matjila. 

 

26.12.7. Further to the above, the contract is the subject of litigation between the 

GEPF vs SIM and Sagarmatha as well as the matter between the GEPF vs 

IM and Sagarmatha. 

 

26.13. Extract:  “35 As someone who knew the operations of the PIC, Dr Matjila was aware, 
or ought to have been aware, that the risk, legal and ESG teams would also have to 
submit their reports for consideration by the PEPPS FIP.  
36 When questioned about the share swap agreement and when informed that 
the terms thereof violated the PIC resolution, Dr Matjila claimed to have not been 
aware of the resolution. Even if he had not seen the PEPPS FIP resolution, one would 
have expected him to enquire what resolution had been taken before signing the share 
swap agreement.  
37 Dr Matjila was also aware, or ought to have been aware, that the  Listed 
Investments team had not yet done a valuation of Sagarmatha when he signed the 
share swap agreement.  
38 If the Sagarmatha listing had proceeded (it did not because the JSE did not 
approve the listing) and the share swap agreement  signed by Dr Matjila executed, the 
PIC would have invested in  Sagarmatha at a price of R39.62 and not the R7.06 
valuation of  the PIC team. Moreover, PIC funds would have been used to settle 
INMSA debt to the PIC, with the full knowledge by Dr Matjila that this was effectively 
what was going to happen.” 

 

26.13.1. The Commission’s findings and allegations contained in paragraphs 34 to 

38 above is in relation to Dr Matjila and the PIC  and not the 

“Sekunjalo Group”. 
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26.13.2. Further thereto, it is not understood why the Commission  investigated 

and offered findings lacking any specificity or reference to evidence 

(verified or not).  Due to the fact that the Sagarmatha listing not having 

proceeded, the PIC did not make an investment in Sagarmatha. 

 

26.13.3. The findings in paragraphs 35 to 38 above are also subject to Dr Matjila’s 

abovementioned Review Application. The findings are also against the 

PIC and not for Sekunjalo to comment on. 

 

26.14. Extract: “39 In late 2017, Sagarmatha offered the PIC to  subscribe for shares worth 
between R3 billion and R7.5 billion. The price for the shares was R39.62 per share.”  

 

26.14.1. The Commission does not refer to any document, statement, testimony 

or any other form of evidence to support its statements in paragraph 

39 above. Concurrently, the words “late 2017” would indicate that the 

Commission may not have studied and verified allegations / evidence 

in relation to what is contained in paragraph 39 above.  To establish and 

record a date is easy to ascertain. 

 

26.14.2. As a recurring pattern of the Commission’s Report,  the Commission 

does not refer to any oral evidence, statement or testimony. These 

finding are also only against the PIC and not for Sekunjalo to comment 

on, and has been taken on review by Dr Matjila. 

 

26.15. Extract: “40 The deal team valued the shares at R7.06 per share. It is clear from the 
evidence of the members of that team that they did not support the transaction. The 
transaction was eventually abandoned after the JSE disapproved Sagarmatha’s 
listing.”  
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26.15.1. By way of necessary repetition, the Commission offers nothing in 

 support of the alleged valuation of the “deal team”.  A statement 

 that “it is clear from the evidence of the members of the deal 

 team” is of no value due to the fact that the Commission does  not 

name the “members” who provided the Commission with  “evidence” 

and what the nature of the “evidence” was.   

 

26.15.2. Paragraph 40 quoted above offers no adverse findings against 

 Sagarmatha and confirms that the PIC did not invest in 

 Sagarmatha. 

 

26.16. Extract:  “41 Dr Matjila, who was not a member of the deal team, was actively 
involved in the transaction. He wanted PIC to subscribe for Sagarmatha shares at 
R39.62 per share or at another price higher than that recommended by the deal team. 
Dr Matjila had already signed the share swap agreement and irrevocably bound the 
PIC to a share price of R39.62 prior to Sagarmatha being valued by the deal team. 
42  The deal team members, in particular Mr Molebatsi and Mr Seanie, 
made it clear that they were opposed to the PIC investing  in Sagarmatha. 
Notwithstanding this, not only did Dr Matjila negotiate the share price without the 
knowledge of the deal team, but he also requested Ms Mathebula to arrange a 
telephone conference and a meeting between members of the IC  and Sagarmatha 
officials shortly before the IC was to consider the transaction. Dr Matjila’s support of 
the transaction went to the extent of asking Ms Mathebula to forward documents in 
support of the transaction from various trade unions and  other organisations – 
which were going to be part of the BEE component of the deal - to members of the IC. 
This was improper conduct and went against standard practice. 
43 It is difficult to understand why Dr Matjila sought to invest in a company at a 
price significantly higher than that recommended by the very experts he claimed 
throughout his testimony to rely on, and ignoring the fact that the company already 
had liquidity problems and was not servicing debt due to the PIC. The conduct of the 
IC in referring the transaction back to the PMC despite serious concerns raised by some 
of its members, calls into question its professionalism and whether, at all times, it was 
acting in the best interests of the PIC.” 

 

26.16.1. Paragraphs 41 to 44 above were again not supported by any form of 
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reference to evidence. The contents of paragraphs 41 to  44 above 

are also in any event in relation to the conduct of the PIC and not 

Sagarmatha or the “Sekunjalo Group”. 

 

26.16.2. The so-called “deal team” did recommend subscribing in 

 Sagarmatha shares, though at a lower price. In relation hereto,  I 

quote from the statement of Mr Varghese at paragraph 17.2 at page 22 

thereof as follows: 

 

"On 6th April 2018 a special PMC was held and the deal team indicated 
that listing price is too high at R39.62 and we should subscribe at or 
below our intrinsic value of R7.06 per share (this valuation was 
reviewed by Mr. Varghese, Mr Molebatso and Mr. Madavo" (Emphasis 
added)            

 

26.16.3. Further to and in relation to the above, I quote as follows from 

 paragraph 67 on page 21 of Mr Molebatso’s statement: 

 

"On the 4th of April 2018 we submitted a request for IC to approve the 
participation in the Sagarmatha IPO not at the asking price of R39.62 
but at the PIC's estimated intrinsic value of R7.06". (Emphasis added) 

 

26.16.4. Paragraphs 41 and 44 above is in relation to the PIC’s internal conduct. 

Again, there is no reference to any evidence.  The  Commission fails 

to discuss the contents of the “documents in  support of the 

transaction from various trade unions and other organisations”. The 

Commission did not even name the “trade unions” and the “other 

organisations”.  

 

26.16.5. The Commission does not refer to paragraphs of written statements or 

the transcripts of Messrs Molebatsi and Seanie in  stating that the 

two gentlemen had apparently “made it clear that they were opposed 
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to the PIC investing in Sagarmatha.” Clarity should not be alleged if 

clarity is not  offered.  

26.17. I refer to, quote from and comment on the findings of the Commission on pages 151 

and 152 of the Commission’s Report as follows: 

 

“18 The listing price of Sagarmatha was set at R39,62 (thirty-nine Rand and sixty 
two cents) per share, though the PIC internal valuation was R7,06 (seven  Rand and 
six cents) per share. This valuation discrepancy is of great concern. 
19 The differentiated pricing proposed at the listing of Sagarmatha is clearly 
market manipulation and would not have been tolerated by the Johannesburg Stock 
Exchange (JSE) if they were aware that this was happening. When questioned during 
his testimony, Dr Matjila clearly recognised this was not acceptable behaviour.” 
(Emphasis added) 

 

26.18. The PIC deal team supported the transaction, however differed in the valuation of the 

transaction. 

 

26.19. Sagarmatha is a Multi-Sided-Platform (hereinafter “MSP”) hence the valuation 

methodology was unique and unknown in South Africa; 

 
26.20. The JSE insisted on an independent valuation and this was done by Silicon Valley based 

Redwood Valuation Partners and the University of the District of  Columbia.  

 
26.21. The PIC’s valuation team differed in their valuation of Sagarmatha and valued 

Sagarmatha at approximately R8 billion. The PIC was desirous of exiting from 

Independent Media and was therefore interested in the Sagarmatha transaction.  

 
26.22. As per Dr Matjila’s statements in Parliament, the Sagarmatha transactions would have 

provided the PIC with the opportunity to repeat its Naspers success. 

 
26.23. The Sekunjalo Group did not dismiss the PIC’s offer to buy the Sagarmatha shares at 

an R8 billion valuation and was open to exploring ways to allow PIC to participate at a 

discounted valuation; 

 
26.24. As an MSP, Sagarmatha was a new model for the South African market and not well 
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understood. This is why valuations were obtained from Redwood  Valuation Partners 

and the University of the District of Columbia where MSPs  are better understood. 

And this is also why Sagarmatha’s real value would  only be unlocked once it listed in 

Hong Kong and New York. 

 
"The company [Sagarmatha] sent him detailed valuations done by Redwood Valuation 

Partners and the University of the District of Columbia both from  the United States 

of America (these were experts in the field of valuing tech  companies)" Mr 

Varghese’s Statement to the Commission at paragraph 17.9 on page 22 thereof.                  

 

26.25. The PIC was also of the view that "there are elements of this investment opportunity 

that would make sense conceptually... we looked at all the  different components and 

said, we can understand that if you put together this opportunity it is at a certain price 

it could makes sense". (Molebatsi Testimony, 12 March 2019, Page 33)               

 

26.26. Dr Survé recorded in his statement (at paragraph 26 on page 13 thereof) to the 

Commission that "Sagarmatha is a company that renders a multi-sided platform 

(MSP), which comprises of technologies, services, or products that  add value 

primarily by enabling direct interactions between two or more participating parties. 

Prominent examples include Uber, Airbnb, E-Bay, Amazon etc. Essentially, they serve 

two or more customer bases and facilitate transactions between participating parties. 

One of the primary benefits to MSP is their scalability". 

 

26.27. In relation to paragraph 19 of the Commission’s Report quoted above, I submit that 

the Commission made the inference that other subscribers would  not have been 

informed of the strike call option while no evidence is provided to support the 

assumption. Inferring market manipulation from an assumption is not only unfair, but 

irrational. It is also a highly inflammatory statement and in fact, the Commission 

(without any evidence, verified or otherwise) alleged that the Sagarmatha transaction 

amounted to serious  criminal conduct.  Without any evidence, the Commission found 

“clearly” that those involved in the proposed Sagarmatha transaction were guilty of 
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“market manipulation”. The Commission further alleged that the JSE was not aware 

of the alleged “market manipulation”. There is no evidence that the Commission 

consulted the JSE in this regard. 

 

“20 In this regard, Mr Molebatsi said: ‘The CEO wanted this transaction 
[Sagarmatha] to be presented to PMC…and so in that…particular situation it was an 
instruction.’ 

21 This is another example that contradicts Dr Matija’s evidence that he relied on 
the PIC deal team when making investment decisions. Mr Molebatsi’s statement 
indicates that the deal team itself had the view that Dr Matjila negotiated parallel to 
their work, dealing directly with Sekunjalo Chairperson, Dr Iqbal Survé (Dr Survé). 

22 Mr Tatenda Makuti stated that when he had finished his draft legal report he 
was informed that a share purchase agreement between Dr Matjila and Sagarmatha 
had already been concluded in December 2017. Furthermore, he established that the 
firm of attorneys whose name appeared on the agreement actually acted for 
Sagarmatha and not the PIC and testified that, ‘We still do not know if the document 
was reviewed by external legal counsel as is normally the process before an agreement 
was signed’.” 

 

26.28. This finding relates to contraventions of internal policies and structures of the PIC and 

is not for Sekunjalo to comment on. This finding has also been included in Dr Matjila’s 

aforementioned Review Application. 

 

26.29. With reference to paragraph 21 quoted above, the allegation that Dr Matjila and Dr 

Survé were involved in “parallel” negotiations should be rejected,  being that it is 

unverified evidence with no factual foundation. 

 
26.30. I quote from and comment on the Commission findings at pages 302 to 319 of its 

Report: 

 
“36 The deal was structured as follows: 
36.1  The PIC Board meeting of 11 March 2013, resolved to participate in the 100% 
acquisition of INMSA to the maximum amount of R1,44 billion split up as follows: 
36.1.1 A direct equity payment of R167 million for a minimum of 25% equity stake in 

INMSA; 
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36.1.2 A Shareholder loan of R773 million at an Internal Rate of Return (IRR) of 15% 
on INMSA’s balance sheet; 

36.1.3  An Equity loan to the Sekunjalo Consortium of R500 million to purchase 
75% equity in INMSA. 

36.2 These were, inter alia, to be secured by a R150 million corporate guarantee by 
Sekunjalo Investment Holdings (Pty) Ltd. 
36.3 Repayments totalling R325.75 million were received the same day as a result 
of the equity restructuring and the Interacom Investment Holdings (a Chinese 
investment company) purchase of 20% equity.” 
 
37 However, in 2017 it became clear that INMSA and SIM would not be able to 
repay the loans when they fell due. Sekunjalo Investment Holdings (Pty) Ltd (SIH), the 
holding company of both INMSA and SIM, made an offer to the PIC in a letter dated 14 
September 2017 proposing that the PIC exit its investment in INMSA and SIM. SIH 
and/or its nominee would acquire PIC’s shares in and loan claim(s) against INMSA as 
well as its loan claim(s) against SIM. The letter stated that SIH intended to list one of 
its subsidiaries, namely Sagarmatha, with a primary listing on the JSE and secondary 
listings on the New York and Hong Kong Stock Exchanges. 
38 The letter further stated that SIH would not make any cash payment for its 
acquisition of PIC’s shares and loan claims, and that ‘all of the above equity will be 
settled by the issue of shares [to PIC] in Sagarmatha prior to its listing on the [JSE]’. 
The price for the Sagarmatha shares would be ‘the price per share as per the final 
prelisting statement of Sagarmatha, approved by the JSE’” 

 

26.31. The Commission fails to provide information in relation to how and when in 2017 “it 

became clear that INMSA and SIM would not be able to repay the  loans as they 

became due”, which loans “were repayable in August 2018” (with reference to 

paragraph 25 of the Commission’s Report quoted above). 

 

26.32. The Commission provides substantive detail in relation to the 14 September 2017 

letter. However the Commission fails to indicate who the author of the letter was. It 

is not elucidated who furnished the letter to the Commission and there is no reference 

to a witness attesting to the letter either by way of  written or oral evidence. It could 

also have been reasonably be expected that the Commission would quote from the 

letter or attach the letter to its Report as it could be reasonably assumed that the 

letter would have contained  intricate and detailed information due to the extent of 
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the transactions it was in relation to.  

 

Premier Fishing 

  

26.33. Extract: “NOTE: This transaction is merely included for the sake of  completeness of 
the transactions that the PIC undertook within the Sekunjalo Group” 

 

26.33.1. With respect, the lack of factual findings based on verified  evidence in 

paragraphs 20 to 44 quoted above from the Commission’s Report could 

not be remedied by including the “PREMIER FISHING” transaction for 

the “sake of completeness”, as there were no fact-based adverse 

findings against the “Sekunjalo Group” in relation to the “transactions 

that the PIC undertook with the Sekunjalo Group” in paragraphs 20 to 

44 above. 

 

26.34. Extract: “45 PMC Listed ratified a maximum amount of R339.3 million at R4.50 per 
share in a private placement for a 29% shareholding in Premier Fishing,  ahead of its 
listing on the JSE on 2 March 2017.  Premier Fishing was a subsidiary of African 
Empowerment Equity Investment (AEEI). 
46 The deal team was interested in this opportunity. However, the PIC ESG team 
had identified that there were governance issues around the fact that the chairman 
and majority of directors of  Premier Fishing were also AEEI directors and therefore 
were not independent. The ESG team had identified, in their due diligence (DD) report, 
that Mr Arthur William Johnson (Mr Johnson) from  3 Laws Capital, a related party 
company to the “Sekunjalo  Group”, was listed as an independent non-executive 
director and  a member of the Premier Fishing audit committee. Mr Johnson was 
appointed as a director of 3 Laws Capital in April 2008 which makes him a non-
independent non-executive director of Premier Fishing. Ms Rosemary Mosia had also 
been identified as an  independent non-executive director on the audit committee. 
Subsequently, on 10 October 2017, Ms Mosia was appointed as a  non-executive 
director to the Sagarmatha Board and on22 August 2018 she was appointed to the 
Ayo Board.  
47 She resigned from the Sagarmatha Board on 26 September 2019,  and on 30 
August 2019, her daughter, Ms Moleboheng Gabriella Mosia, was appointed as a non-
executive director on the AEEI Limited Board.”  
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26.34.1. I fail to understand the relevance of paragraphs 45, 46 and 47 above.  

The Commission’s inferences in paragraphs 45 and 46 above did not 

quote from or in any meaningful manner refer to  the contents of 

“[t[he ESG team … due diligence (DD) Report” (which is the only 

document the Commission refers to in  paragraphs 45, 46 and 47 

above).      

 

26.34.2. The Commission failed to identify the members of the “PIC ESG team” 

or make any reference to evidence they presented to the 

 Commission. Paragraphs 45, 46 and 47 above refer to “governance 

issues”. However, the Commission did not link such alleged 

“governance issues” with the provisions of the  Companies Act, 

the King IV Report on Corporate Governance or any other relevant and 

applicable legislation or regulations. 

 

Ayo  

 

26.35. Extract: “50 In this transaction, the PIC subscribed for 99.8 million shares at a total 
price of R4.3 billion, being R43.00 per share. 
51 The opportunity to invest in Ayo was presented to Dr Matjila in or  around 
October 2017 by Dr Survé, the chairman of the Sekunjalo Group of companies. Dr 
Matjila testified that, because he did not get involved with the analysis of investment 
potential of opportunities presented to the PIC and the processing thereof, he 
requested the Executive Head of Listed Investments, Mr Fidelis Madavo (Mr Madavo), 
to look into the opportunity and assess its investment potential. 
52 On 16 November 2017, Mr Madavo instructed Mr Seanie, the Assistant 
Portfolio Manager for Non-Consumer Industrials, and Equity Analyst at the PIC, to 
attend a meeting with Ayo representatives. Mr Seanie learnt at the meeting that Ayo’s 
intended listing on the JSE was scheduled for 15 December 2017. 
53 Due to the time pressure, and before scheduling a PMC1 meeting,  on 27 and 
30 November 2017, Mr Seanie requested ESG, Risk and Legal teams to allocate team 
members to assist in the Ayo initial public offering and to  conduct a due diligence 
which, in terms of the PIC’s processes, would be done once PMC1 had approved a due 
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diligence exercise. However, meetings of PMC1 failed to materialize and the due 
diligence was never authorized.  
54 Due to the looming placement date, namely 15 December 2017, and since the 
PMC1 meeting did not materialize, Dr Matjila told  Mr Molebatsi that it was 
impossible to organize another meeting of the PMC at such short notice. He therefore 
suggested to Mr Molebatsi that they both sign an  irrevocable share subscription 
form, subject to the understanding that he would request PMC to regularize the 
transaction at the first available opportunity. The subscription form was signed on 14 
December 2017 by Dr Matjila and Mr Molebatsi who irrevocably committed the PIC to 
participating in the listing of Ayo. 
55 The transaction was approved at a hastily scheduled PMC2 meeting held on 20 
December 2017, chaired by the CFO, Ms More. Dr Matjila, Ms More (who had signed 
the disbursement memo the day before) and Mr Seanie attended the meeting, but 
none of them informed those present at the meeting that an irrevocable subscription 
form had already been signed, as had the disbursement memo, and that PMC2 should 
ratify the actions of Dr Matjila and Mr Molebatsi of prematurely signing the 
irrevocable subscription form instead of approving the transaction.  
56 Further evidence came to light that Dr Matjila had, in fact, signed an 
irrevocable commitment to purchase 92% of Ayo – the full issue – at a price of R43 per 
share, on 4 December 2017, ten days prior to the signing referred to above. This, too, 
was not revealed to the PMC2 meeting of 20 December 2017.”  

 

26.35.1. Paragraphs 50 to 56 above are statements in relation to the PIC’s

 conduct and not any conduct attributable to AYO or the “Sekunjalo 

 Group”. 

 

 

26.36. Extract: “57 Emails provided to the Commission also indicate that PSG Capital,  the 
transactional advisor and sponsor for the listing, received a “generous” bonus in the 
region of R4 million from Dr Survé for successfully listing Ayo.”  

 

26.36.1. The Commission does not record when it was favoured with the “[e]mails”, 

who furnished the Commission with the emails, the  details of senders 

and recipients of the emails, and what the  contents of the emails 

were.  The Commission merely states that the emails “indicate” some 

allegations. Evidence does not “indicate”. Evidence is subject to verified 
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proof of fact. 

 

26.36.2. The same allegation by the Commission that Dr Survé paid a “generous” 

bonus of R 4 million to PSG is also made on page 327 of the Commission’s 

Report. 

 

26.36.3. Mr Tosi of PSG Capital’s email reply to the Commission’s email addressed 

to him in relation to this allegation was that:  

 

 “‘As is normal for transactions of this nature, our mandate comprised of a 
fixed and variable portion. Without the variable portion, our fixed fee 
would have been much higher (clients generally prefer a lower fixed fee 
with a higher success based variable fee). The variable portion was based 
on a percentage of the capital raised and was effectively dependent on a 
successful transaction (if capital was not raised then it would not have been 
due and payable). The variable portion is in line with what we have charged 
in other non-related transactions.’”  

 

26.36.4. Mr Tosi’s email seems not to have been disputed by the Commission as no 

reference can be found in the Commission’s Report in relation to Mr Tosi’s 

email.   

 

 

26.37. Extract: “58 Dr Survé and Dr Matjila had both indicated at the Commission that the 
monies received from the PIC are still in Ayo’s bank  accounts. This is partly correct, 
due to the fact that the results are published at a point in time and indicate that the 
monies were transferred back to Ayo just before the interim and year end cut- off 
periods (28 February and 31 August respectively). The evidence gleaned from various 
bank statements show that there  has been significant movement of the funds 
between different related parties. This created the impression of funds in bank 
accounts but, in reality, this was only the case at specific moments in time.   
59 The Commission has also noted that Grant Thornton signed off on a limited 
assurance report on forecasted financial information contained in Ayo’s PLS. BDO and 
Grant Thornton merged in July 2018. BDO Cape Incorporated has been the auditor of 
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Ayo for 21 years. This indicates a long-standing relationship between the audit firm 
and Ayo and brings into question its independence.”  

 

26.37.1. The word “noted” refers to an observation. An observation is not  a 

finding of fact.  It is not verified evidence.  The Commission then 

continued to state that “BDO Cape Incorporated has been the auditor of 

Ayo for 21 years. This indicates a long-standing relationship between the 

audit firm and Ayo and brings into question its independence.” Instead of 

defaming BDO, should the Commission have had any reservations about 

BDO’s “independence”, the Commission could have called BDO to testify 

before the Commission, which it failed to do. 

 

26.37.2. The Commission offered no evidence in relation to  its findings in 

paragraph 58 quoted above in relation to the movement of the 

 funds. The funds were invested with various financial institutions 

(related or not). As part of Ayo’s treasury function,  it was  advisable 

for the funds to be investment with various asset management firms as 

the return on investment would have been  higher than the return 

from interest that would have been  earned from the banks. There 

was a lead time from the capital raise until the first major acquisition by 

Ayo hence the funds had to be invested elsewhere to earn a return.  R 

1,6 billion was invested with prominent asset managers and R400 million 

was invested with 3 Laws Capital South Africa; 

 

26.37.3. All funds, with growth, were returned to Ayo and no losses were realised. 

Funds were transferred back to Ayo by asset managers as the mandate 

by the Ayo CFO/Treasury was limited to the financial year. This was at 

the explicit request of the Ayo CEO and CFO.   

 

26.37.4. Ayo therefore secured a return (inter alia by way of interest) on the funds 

invested.  
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26.37.5. I submit that it is clear that the Commission did not investigate this 

matter, the Commission merely inferred after having “gleaned … [from] 

various bank statements … that there has been significant movement of 

the funds between different related parties.” The Commission did not 

offer the identity of the “related parties” and also failed to offer the 

details of the “significant … funds”. 

 

26.37.6. The audit firms put in place various safeguards to ensure their 

 independence. These included partner rotations and safeguard 

 reviews. In this regard, I refer to paragraph 49 on page 10 of the 

 statement of Mr Gamieldien’s, where he stated that:    

 

 "BDO has rotated their audit partners in dealing with the AYO audit… 

2015 - I Hashim, 2016 - B van der Walt, 2017 - B van der Walt; 2018 - S 

Cillié". 

 

26.37.7. Audit Partner rotation is a standard practice.  

 

 

26.38. Extract: “FINDINGS 
60 It is found by the Commission that the failure of the PIC to obtain  approval 
from PMC1 to proceed to the due diligence and the  signing of the irrevocable 
subscription form without first obtaining the approval to invest from PMC2 amounted, 
in each case, to improper conduct since the actions were not in accordance with the 
PIC’s investment procedures.  
61 By instructing ESG, Risk and Legal to proceed with the due  diligence without 
the approval of PMC1, Mr Seanie acted improperly and thereby contravened the PIC’s 
policy on Standard Operating Procedure.  
62 In failing to disclose to PMC2 that an irrevocable share subscription form had 
already been signed, Dr Matjila and Mr Seanie acted improperly and were dishonest. 
(Mr Molebatsi did not attend the PMC2 meeting.)  
63 As a key individual in terms of the FAIS Act, Dr Matjila failed to comply with the 
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fit and proper requirements in terms of section 8A(a) of the FAIS Act in that he acted 
dishonestly and without integrity, thereby contravening the provisions of section 
8A(a).” (Emphasis added) 

 

26.38.1. Paragraphs 60 to 63 above are not findings against  AYO or the 

 “Sekunjalo Group”.  The findings are  limited to the conduct of the  PIC.  

 

26.39. Extract: “64 There is no evidence that the impropriety or contravention  resulted in 
any undue benefit for any PIC director, or employee or any associate or family member 
of any PIC director or employee at the time.” 

 

26.39.1. At paragraph 64 above, the Commission confirms that there was  no 

 evidence “impropriety or contravention” against AYO or the “Sekunjalo 

 Group”.   

 

26.40. Extract: “RECOMMENDATIONS 
65 The Commission recommends that stringent measures be taken to ensure that 

there is adherence to, and compliance with, the procedures which are designed to 

serve the interests of both the asset manager and the investee company.   

66 Both Dr Matjila and Mr Seanie are no longer employees of the PIC, Mr Seanie 

having been charged and dismissed following disciplinary proceedings arising from his 

actions or inaction relating to the Ayo transaction. With regard to Dr Matjila, the PIC 

must consider reporting the contravention of the provisions of the  FAIS Act to the 

relevant authorities.”  

 

26.40.1. The findings in paragraphs 65 and 66 above only relates to the PIC. 

 

26.40.2. I submit that paragraphs 65 and 66 above illustrates that the 

 Commission found no evidence of impropriety by Sekunjalo , but 

 that “the PIC [had to] consider reporting [Dr Matjila] … to the 

 relevant authorities.” 
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26.41. Extract: “OVERALL FINDINGS AND RECOMMENDATIONS IN RELATION TO THE 
SEKUNJALO GROUP INVESTMENTS 
67 The Sekunjalo Group investments showed a  marked disregard for PIC policy 
and standard operating procedures.” (Emphasis added) 

 

26.41.1. There is no rational connection between this allegation by the 

Commission and the contents of paragraphs 20 to 66 above. There is also 

no rational connection between this “finding” by the Commission and 

“rational relationship between the exercise  of [the Commission’s]

 public power and the objectives for which it is exercised”28  There is no 

finding in paragraphs 20 to 66 above  that supported the Commission’s 

allegation in paragraph 67 above. Paragraph 67 quoted above “[was] 

merely [a] theor[y]”.29 

 

26.42. Extract: “68 Proper governance was absent or poor, and risk identification processes 
were downplayed by looking for risk mitigants to make sure the deals were approved. 
69 Due diligence reports highlighting issues around independence of Board 
members, policies to be implemented etc. were not  followed up by the PIC to ensure 
implementation post the deal being approved and monies having flowed.” 
(Emphasis added) 

 

26.42.1. The findings in paragraphs 68 and 69 above are only in relation to the 

PIC.  The Commission found that investment “deals” were approved on 

the basis of excuses to find mitigating factors, yet no underhanded or 

false mitigating factors are referred to in the Commission’s Report with 

reference to evidence, written or by way of oral testimony. Should such 

false mitigating factors have been prevalent in the PIC’s approval of 

investments, it would amount to fraud and corruption. It  therefore 

is perplexing how the Commission did not investigate such fraud and 

corruption. 

 

 
28 Corruption Watch at paragraph 68 
29 Corruption Watch at paragraph 66 
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26.42.2. With respect, a Due Diligence report is in general a detailed document.  

In the instance of the PIC, the extent and financial value of investments 

would dictate the drafting of Due Diligence Reports of substantial detail.  

The Commission however limited it’s reference to alleged Due Diligence 

Reports to mere highlights of “issues around independence of Board 

members, policies to be implemented etc.” The term “et cetera” has no 

place in the findings of a Commission of Inquiry. The findings of a 

Commission may not be based on “unspecified additional items”30.   

 

26.42.3. As stated above, a Due Diligence Report is a substantial and detailed 

document which required a proper analysis thereof by the Commission. 

The reasonable inference is that “the Commission failed to enquire fully 

and comprehensively into the issues which it was required to investigate 

on the basis of its terms of reference”31 

 

26.42.4. With reference to paragraph 69 above, Sekunjalo is an investor in  these 

companies and it is a fact that Ayo and Premier Fishing are JSE Listed 

entities with their own standalone Board of Directors.  

 

26.42.5. With the Commission (at paragraph 69 above) having made such broad 

and unfounded “findings” (without the findings being based on any facts 

or evidence that Sekunjalo was a party to any  discussions or 

negotiations in relation to PIC’s investment in Ayo,  Premier Fishing, 

Sagarmatha or IM) resulted in substantial financial and reputational 

prejudice and damage to not only  Sekunjalo, but to Ayo, Premier Fishing, 

Sagarmatha, IM and Dr Survé.   

 

 
30 
 https://www.merriam-webster.com/dictionary/etcetera 
 
31 Corruption Watch at paragraph 53 
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26.43. Extract: “70 The “close relationship” between Dr Matjila and Dr Survé created top 
down pressures that the deal teams experienced to get the requisite approvals.”  

 

26.43.1. There was no factual basis for the contention by the Commission 

 that an alleged “close relationship” between Dr Matjila and                     

 Dr Survé. It is an irrational statement repeated twice in the 

 Report of the Commission. In both instances where the 

 Commission made this allegation, the Commission made no 

 reference to witness statements, testimony or any documentary 

 evidence. 

 

26.43.2. I quote from Dr Survé testimony on 2 April 2019 at  page 82 of  he 

 record as follows: 

 

“I am the chairman of a very large company that employs tens  and 

thousands of people. I have relationships with auditors, with lawyers, 

with asset managers, bankers, etcetera. Dr Matjila is a very important 

person in this country. He is the CEO, or was the CEO, of the PIC, one of 

the largest asset managers on the African continent, someone that I 

have enormous respect for as a professor, and I hate to say it, a black 

professional that is very successful, was able to build the PIC from 400-

billion to 2-trillion, and I respect him a lot, and it’s that professional 

relationship. You know, people like ourselves, Adv Lubbe, with respect, 

we don’t have the networks that the, again I say this with caution, white 

businesspeople have. You know, white businesspeople, networks were 

built up through conscription of 600 10 000 white men in the army and 

those networks and those people that were conscripted into the army 

under apartheid are today the captains of industry. They’ve been 

together. They socialise together.”  

 

26.43.3. Dr Survé volunteered to testify before the Commission. He  disclosed 
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that he knew Dr Matjila on a professional level and further informed 

the Commission that he is the Chairman of the Sekunjalo Group, is a 

member of the WEF New Champions and an investor in numerous 

multinationals across  the African continent;  

 

26.43.4. It is not understood how it would be unusual for Dr Survé (as a 

substantial businessman) having engaged with Dr Matjila in his then 

capacity as CEO of the PIC (the largest asset manager on the African 

continent). Dr Survé has engagements with other  captains of 

industry in South Africa and across the world. 

 

26.43.5. There was no evidence presented at the Commission that Dr Survé had 

any influence over Dr Matjila.  In fact, the Commission categorically 

stated in its Report that “[t]here is no evidence that the impropriety or 

contravention resulted in any undue benefit for any PIC director, or 

employee or any associate or family member of any PIC director or 

employee at the time”. The Commission’s finding that the “close 

relationship between Dr Matjila and Dr Survé created top down 

pressures that the deal teams experienced to get the requisite 

approvals” was inflammatory and defamatory.32  

 

26.44. Extract: “71 Board members within the Sekunjalo Group of companies are 
noindependent. Some board members are related to Dr Survé, are  long-serving 
employees, long-time friends or are non-executive directors on other Sekunjalo Group 
company boards and dominate the board seats in those companies. Independent 
 non-executive directors are in the minority on the boards of AEEI  and Ayo.”  

 

26.44.1. In relation to the Commission’s finding in paragraph 71 above, the 

Commission again makes a statement without reference to any 

 
32 
 Corruption Watch at paragraph 14: 'their report may lead to ... consequences. I am clearly of the opinion that 
the inspectors must act fairly. This is a duty which rests on them, as on many other bodies, even though they 
are nor judicial nor quasi judicial but only administrative.” 
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evidence. 

 

26.44.2. At paragraph 71 of the Commission’s Report quoted above, the 

Commission alleged that the “[i]ndependent non-executive directors 

are in the minority on the boards of AEEI and Ayo.” The AEEI Board has 

two Non-Executive Directors who are “not independent”, such two 

directors being Ms Aziza Amod and Mr  Gaamien Colbie. AEEI is 

served by four Independent Non-Executive Directors, being Messrs 

Willem Raubenheimer,  Bongikhaya Qama, Membathis 

Mdladlana and Stephen Nthite.33 The Commission’s statement at 

paragraph 71 quoted above was totally false and could “hardly [be seen 

as] an investigation  whose objective is to get to the bottom of the 

allegations.”34 

 

26.44.3. Ayo’s Board of Directors includes five Independent Non-Executive 

Directors, being Ms Aziza Amod, Professor Louis Fourie, Dr Dennis 

George, Ms Rosemary Mosia and Adv Ngoako Ramatholdi. They 

comprise 50% of the composition of Ayo’s Board of Directors.35 

 

26.44.4. Sekunjalo and its associated companies is too wide a net to make such 

an allegation. This reference is partially true, but misleading. Sekujalo 

nominates and appoints its directors at the individual company’s AGM 

as is standard practice. 

 

26.44.5. All shareholders, including the PIC/GEPF voted unanimously for the 

appointment of these directors. A maximum of two Sekunjalo Group 

nominated non-executive directors serve on the board. The PIC was 

 
33 https://aeei.co.za/about-us/board-of-directors/ 
34 Corruption Watch at paragraph 54 
35 https://ayotsl.com/corporate-governance/ 
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involved in the nomination of 4 independent, non-executive directors, 

who were subsequently approved and appointed. 

 

26.44.6. It is not unusual in South Africa for directors to serve on multiple

 boards. 

 

26.44.7. The King Code of Governance is adhered to and stringent governance 

measures are in place across all Sekunjalo Group  companies. This is 

evidenced by AEEI previously being a recipient of JSE awards for 

Sustainability and Governance (see Annexure “WH7” hereto). AEEI as 

the majority shareholder is entitled to appoint its own representatives 

to the Ayo board given its the largest shareholder. Sekunjalo is an 

indirect shareholder in Ayo through AEEI and therefore has no “control” 

over Ayo. 

 

26.45. Extract: “72 In the light of the above, the Commission recommends that the PIC must 
conduct a forensic review of all the processes involved in all transactions entered into 
with the Sekunjalo Group and ensure that the PIC obtains company registration 
numbers of every entity in the Sekunjalo Group to be able to conduct a forensic 
investigation as to the flow of monies out of and into the Group.” 

 

26.45.1. This finding and recommendation is in relation to the PIC.   Should the 

Commission however have fostered such a suspicion of irregular conduct 

by the “Sekunjalo Group”, then it is not understood why the Commission 

did not conduct such a “forensic review” in terms of its ToR.36  

 

26.46. Extract: “73 It is further recommended that the PIC must ensure that all pre-  and 
post-conditions for all investments made, not just those in the Sekunjalo Group, have 
been fully met and implemented, and that effective processes and systems are in place 
to properly monitor investments post disbursement.  
74 Steps must be taken to recover all monies with interest due to the  PIC, 

 
36 Corruption Watch at paragraph 70 
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especially where personal or other sureties was a  precondition to approval of the 
investment.”  

 

26.46.1. The Commission recommended in paragraph 73 above “that the  PIC must 

ensure that all pre- and post-conditions for all investments made, not just 

those in the Sekunjalo Group, have  been fully met and implemented”.  It is 

therefore assumed that the Commission recommends in paragraph 74 above 

that the PIC must “recover all monies with interest due to the PIC” from all the 

entities investigated by the Commission.  

 

26.46.2. Further thereto, an analysis of all  “pre- and post-conditions for all 

investments made, not just those in the Sekunjalo Group, have been fully met 

and implemented” was a specific function of the Commission as per 

paragraph 1.1 of its ToR.37 For ease of  reference, I quote again 

paragraph 1.1 of the Commission’s ToR: 

 

 “1.1 Whether any alleged impropriety regarding investment decisions by the 
PIC in media reports in 2017 and 2018 contravened any legislation, PIC policy 
or contractual obligations and resulted in any undue benefit for any PIC 
director, or employee or any associate or family member of any PIC director 
or employee at the time;” (Emphasis added) 

 

26.47. Extract: “75 The PIC must also determine the future role, if any, of the PIC in all of 
the transactions with the Sekunjalo Group, to protect the interests of the PIC and its 
client; and review all aspects of the transactions entered into with the Sekunjalo Group 
to determine whether any laws or  regulations have been broken.” 

 

26.47.1. It would reasonably have been expected that the Commission would 

have conducted a “review [of] all aspects of the transactions entered into 

with the Sekunjalo Group to determine whether any laws or regulations 

 
37 Corruption Watch at paragraph 70 
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have been broken.” This was included in the Commission’s mandate as 

per its ToR. 

 

26.48. Extract: “76 It is also recommended that the PIC reviews its internal processes, 
including its standard operating procedures, together with the DoA, to determine 
responsibility and culpability, and to consider whether there are grounds for 
disciplinary, criminal and/or civil legal action against any PIC employees or Board 
members, current or previous.” 

 

26.48.1. The recommendation in paragraph 76 above is only in relation to the 

 PIC. 

 

26.49. Extract: “77 The Commission recommends that the Regulatory and Other 
Authorities should consider whether any laws and/or regulations have been broken by 
either the PIC and/or the Sekunjalo Group;  determine what legal steps, if any, should 
be taken  to address any such violations; and assess whether the movement of 
funds  between accounts, as indicated above, was intended to mislead/defraud 
investors and/or regulators.” 

 

26.49.1. As per my comments under paragraph 75 above, it  would reasonably 

 have been expected that the Commission would have investigated 

“whether any laws and/or regulations have been broken by either the PIC 

and/or the Sekunjalo Group” This was pertinently within the scope of the 

Commission’s ToR (paragraph 1.1). With reference to paragraphs 75 and 

77 above,  the ToR of the Commission included (at paragraph 5 

thereof)  that:   

 

“5 The Commission may request the advice or views of any organ 

of state or any other person or organisation that the Commission is of the 

opinion may be able to assist.” 

 

26.49.1.1. With reference to paragraph 5 of the ToR quoted above, 

“Regulatory and Other Authorities” are “organ[s] of state 
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… or organisation[s].” Such  authorities could have 

assisted the Commission in investigating any  

 contraventions of regulations and legislation. 

 
Overall Findings of the Commission  

 
26.50. In arriving at each of the findings quoted from the Commission’s Report in relation the 

“Sekunjalo Group” above, the Commission failed and / or refused to consider and / or 

comply with38: 

 

26.50.1. The legitimate public Interest in findings of a Commission being 

properly based in law - values of Constitution clearly applicable 

especially against arbitrariness; 

 

26.50.2. Exercising public power, in that their findings failed to be rationally 

connected to the  power given for the Commission’s purpose as 

per its ToR and Rules; 

 

26.50.3. To restore public confidence and promote public policy; 

 

26.50.4. To admit, verify evidence, to interrogate critical persons allegedly 

involved in  irregularities; 

 

26.50.5. To carry out the investigation required by its ToR, thereby failing to 

conduct the task assigned to it by its ToR; 

 

26.50.6. Comply by the Rule of Law; 

 

26.50.7. Apply the principle of Natural Justice; and resultantly 

 
38 Corruption Watch – Summary of the judgment 
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26.50.8. Conducting the Commission and making findings which are irreparably 

tainted by illegality.  

 
V. THE INVESTIGATIVE APPROACH OF PIC COMMISSION 

 

27. Case Studies: The investigative approach of PIC Commission 

 

27.1. The PIC Commission proceeded to adopt a case studies approach limiting itself to the 

following entities: 

 

27.1.1. Matome Maponya Investment Holdings (MMI); 

27.1.2. Sekunjalo Independent Media (Pty) Ltd (SIM) and Independent News and 

Media South Africa (Pty) Ltd (INMSA), which was later renamed Independent 

Media (Pty) Ltd (IM); 

27.1.3. Sagarmatha Technologies Limited (Sagarmatha); 

27.1.4. Premier Food & Fishing Limited, later renamed Premier Fishing and Brands 

Limited (Premier Fishing); 

27.1.5. Ayo Technology Solutions Limited (Ayo); 

27.1.6. Lancaster Steinhoff Project Sierra; 

27.1.7. Erin Energy; 

27.1.8. Karan Beef; and 

27.1.9. Tosaco (Pty) Ltd. 

 

27.2. I have considered the Commission’s report and noted that its case-studies focusses 

mostly on unlisted investments which, in proportion to the PIC’s overall investments, 

constitute a relatively small portion of its investment portfolio.  The PIC’s unlisted 

portfolio is about R80 billion compared to its listed portfolio of about R1.6 trillion. 

 

27.3. This narrow approach, informed by the Commission’s ‘wrongful’ interpretation of its 

ToR, has resulted in a disproportionate focus on these case-studies entities, resulting 
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in the spotlight shown overwhelmingly on the Sekunjalo Group and its associated 

entities, notably, INMSA, Sagarmatha, Ayo and Premier.  

 
27.4. I hasten to draw attention to the Commission’s ToR under “CHAPTER III” which include 

new investigations by the Commission of the following transactions:  

 

27.4.1. Harith and Lebashe; 

27.4.2. Mobile Satellite Technologies; and  

27.4.3. Venda Building Society Mutual Bank (VBS). 

 

27.5. The PIC Commission does state that the aforesaid transactions are for illustrative 

purposes and does not constitute a comprehensive list of improprieties identified by 

the Commission. The PIC Commission records that a substantial number of additional 

transactions and allegations of impropriety were brought to the attention of the 

Commission but due to time constraints, further investigation could not be carried 

out. I am unable to express a view on the PIC Commission’s inability to investigate the 

additional transaction, notwithstanding multiple extensions of the work of the 

Commission.  

 

27.6. The PIC Commission has however undertaken to convey all the additional transactions 

which warrant further investigation to the PIC. It is uncertain whether it has been 

done. 

 

28. Key Findings  

 

The findings of a Commission of Inquiry being of no legal force and effect: 

 

28.1. It is trite that the findings of Commissions of Inquiry have no legal force and effect.  

This is problematic in the sense that Commissions of Inquiry often rely thereon to 

make findings and recommendations, without any effective attempt to establish the 

truth. The truth is essential to every person who form part of our society.  The Truth 

may not be relegated to dark corners. Should the truth reside in darkness, it 
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empowers those in position of authority to shine a selective light on elements of the 

truth. The authorities decide what elements of the truth the public of South Africa is 

“entitled” to. 

 

28.2. With respect, the Commission decided what it will investigate and create a dictum of 

its choosing without foundation and with disregard to the legal principles and 

doctrines which governed the Commission. 

 

The conduct, findings and recommendations irreparably tainted by illegality. 

 

28.3. In the review application by Corruption Watch, the Commission was established by 

the President to advise the President … [a]s such, the Commission was performed a 

“public administration” function “on policy considerations”. As such the Commission 

was not immune (“precluded”) to the specific legal duty to comply with the specific 

provisions of sections 33 and 195 (and also the general relevant provisions) of the 

Constitution. 

 

The Commission failed in complying with its ToR and its Rules.   

 

28.4. As per the paragraphs above, the Commission arbitrarily and unlawfully changed its 

ToR without consulting the President (as the enabling authority) and / or informing 

the President and the public that the Commission contrary to the Rule of Law, the 

principles of fairness (Natural Justice) and  by the most simple interpretation, the 

conduct of the Commission aforementioned was irrational and illegal. 

 

28.5. The Rules of the Commission instructs the Commission to engage with the public on a 

regular basis.  Any endeavour to be cautious to state that the Commission had no 

compulsi 

 
28.6. The conduct of the Commission was by its own determination, the Rules of the 

Commission recording as follows: 
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“Regulation 17 of the Regulations confers on the Commission the power to determine 
its 2 own procedures. The Commission has determined the Rules  set out herein as 
the Rules that govern its procedures. The proceedings of the Commission will be 
conducted in accordance with the Constitution, the Commissions Act 8 of 1947, the 
Commission’s Terms of Reference, the Regulations and any other applicable law and 
these Rules.” 

 

28.7. There is no ambiguity in the simple language of the section of the Rules of the 

Commission quoted above.  It is specifically recorded that the Commission 

determined Rules at its own volition.  In having done so, the President, the PIC, the 

entities and individuals investigated by the Commission and the public was misled by 

the Commission.  In alleging that the Commission misled the various parties 

aforementioned is a strong statement to make. But it is a statement that I foster no 

doubt in making. 

 

28.8. The President appointment of  the Honourable Mr Justice Mpati and Ms Marcus, the 

President seems to have been confident that the Commission would serve the public 

with efficacy, transparency, with independence and authority which could not be 

impugned, such authority being founded on the professional history and contributions 

of Judge Mpati and Ms Marcus.  

 

28.9. Ms Marcus’ accomplishments are not limited by the borders of South Africa. She is (as 

former Governor of the Reserve Bank and being of service to financial regulatory 

bodies)  well-respected internationally. 

 

28.10. The Commission (inter alia by substituting the Commission’s ToR with a ToR 

constructed and implemented with no authority to do so) exceeded any  reasonable 

interpretation of the powers conferred upon the Commission, the Commission 

disregarding the Rule of Law (trampling with impunity on the fundamental rights of 

witnesses and persons / entities “investigated” by the Commission supposedly in 

terms of its own manufactured ToR). Resultantly, the Commission illustrated a total 

disregard of the principles of natural justice and procedural fairness, the conduct of 

the Commission culminating in a manifest failure to comply with the elementary 
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terms of the doctrine of legality. 

 

28.11. The Commission disregarded its authority and exceeded its mandate and  powers to 

such an extent that the Commission attributed to itself Constitutional and 

Administrative powers which were so far detached from the  competencies of 

the Commission (its ToR and Rules as gazetted), that the conduct of the Commission: 

 

28.12. Arrogated the exclusive Constitutional power vested in the President in terms of 

section 84(2)(f) thereof (read with the Commission’s Act) to establish a Commission 

of Inquiry (in the public interest); 

 

28.13. Ignored its administrative task (by the hand and seal of the President and relevant 

stature, subject to the Constitution),  assuming upon itself Constitutional and 

Administrative authority which undermined the most basic and fundamental 

interpretation of the Rule of Law. In  doing so, the Commission subverted the 

authority of the legislature and executive, a self-conferred misuse of administrative 

power, such subversion of the Rule of Law devastating any laymen interpretation of 

the doctrine of legality. The Commission ignored the rights craved (being entitled 

thereto as conferred upon every South African in the Bill of Rights) by South Africans 

to be protected and promoted; 

 

28.14. Created a public narrative of impropriety, which could not be reasonably be assumed 

to have been as a result of any attempt by the Commission to vigorously and 

unfearingly interrogate evidence which served before it. The Commission would have 

been expected to have an inquiring and independent mind in pursuing evidence by its 

own volition-; 

 

28.15. Arrived at findings and recommendations which were frivolous, repetitive and 

speculative. The Commission’s findings and  recommendations failed to display an 

inquiring mind, inter alia empowered by the summoning of witnesses and 

documentation  The Commission functioned as a repository of allegations and 
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insinuations, which may have been viewed by the public as being a skewed by 

predetermination of findings, which predetermination’s nexus having been the 

Commission’s unlawful amendment of its ToR; 

 

28.16. The Commission of Inquiry was not established to be a receptacle of fiction. The duty 

of the Commission was to be an assertive and fearless interrogator of fact. It would 

be of interest to have sight of the Commission’s 15 February 2019 Interim Report in 

order to gauge whether the Commission took the President into its confidence in 

disregarding the ToR of the Commission gazetted by order of the President; and  

 

28.17. Illustrated a total disregard to be open and transparent to the public by failing and / 

or refusing to inform the public that the Commission arbitrarily (and without having 

had any power or authority do to so) changed its ToR, failed and / or refused to accept 

and conduct and inquiry of evidence presented to it, misrepresenting that such 

evidence was being and would be investigated and presented to the Commission. 

 
28.18.  With reference to the paragraphs above, the PSA approached the Commission with 

the request that Ms Marcus should recuse herself as  Assistant Commissioner 

of the Commission due to the PSA’s apprehension that Ms Marcus may be biased in 

favour of Steinhoff due to the fact that a Non-Profit Organisation of which she is an 

Executive Director, received donations from Steinhoff.  On the website of the 

Commission, there is no mention of the PSA’s request for Ms Marcus’ recusal.  There 

is also no reference in the Commission’s Report to the PSA’s aforementioned request. 

 
28.19. While serving as President of the SCA, the Honourable Judge Mpati (the Commissioner 

of the Commission under review) found as follows in the matter of Sonwabiso 

Maxwell Ndimeni v Meeg Bank Limited (Bank of Transkei) (629/09) [2010] ZASCA 165 

(01 December 2010) on the issue of the recusal of an acting judge on the reasonable 

apprehension of bias: 

 
“[10] As will become evident later in this judgment, I consider that the LAC erred in 
any event in failing to deal with the issue of the alleged bias. It is indeed so that the 
fact that an allegation of bias might be established does not necessarily mean that the 
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entire proceedings will be vitiated. But where the issue is pertinently raised on appeal 
the appeal court should, in my view, deal with it, as failure  to do so might 
detrimentally affect the public’s confidence in the  courts. 
… 
[16] In BTR Industries Hoexter JA said: ‘It is a hallowed maxim that if a judicial officer 
has any interest in the outcome of the matter before him (save an interest so trivial in 
nature as to be disregarded under the de minimis principle) he is disqualified, no 
matter how small the interest may be. . . The law does not seek, in such a case, to 
measure the amount of his interest. I venture to suggest that the matter stands no 
differently with regard to the apprehension of bias by a lay litigant. Provided the 
suspicion of partiality is one which might reasonably be entertained by a lay litigant a 
reviewing Court cannot, so I consider, be called upon to measure in a nice balance the 
precise extent of the apparent risk. If a suspicion is reasonably apprehended, then that 
is the end to the  matter.’ 
… 
[21] It seems obvious, as the Court of Appeal observed in Locabail, that there can 
be no reasonable apprehension of bias if the judicial officer does not know of the facts 
that would be relied upon as giving rise to a conflict of interest…  
… 
[24] … should [the acting judge who was the subject for recusal on the apprehension 
of bias] have made disclosure of his relationship with the respondent, in the 
circumstances of this case, and that the logical conclusion from his failure to do so was 
that the proceedings before him would be a nullity… In cases where the judicial officer 
refuses to recuse himself or herself when he or she should in fact have done so, what 
occurs thereafter, ie the continuation of the proceedings is a nullity. 
[25] In view of the conclusion I have reached it is unnecessary for me to consider the 
other factors raised by the appellant as giving rise to a  reasonable apprehension 
of Bias.” (Emphasis added) 

 

28.20. The PSA represents members of the GEPF who had a real and direct interest in the 

conduct and findings of the Commission.  In reading Judge Mpati’s judgment in the 

matter of the Sonwabiso Maxwell Ndimeni v Meeg Bank Limited (Bank of Transkei) 

(629/09) [2010] ZASCA 165 (01 December 2010) above, Judge Mpati should have 

requested Ms Marcus to recuse herself. Having failed in accepting the PSA’s request 

for Mr Marcus’ recusal, “the proceedings before [the Commission] would be a 

nullity…” Concurrently the Commission limited its investigation of Steinhoff to the 

Lancaster transaction, subsequent to the Commission (with Ms Marcus having refused 

to recuse herself) unlawfully changed its ToR,  undermining the Rule of Law. 
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28.21. Ms Marcus only disclosed the Steinhoff donations to the NPO of which she is an 

executive director after the Steinhoff donations to the NPO became public knowledge. 

The reasonable public perception may therefore have been that she had no intention 

to disclose the Steinhoff donations to the NPO. Her failure to have done so and 

thereafter not recusing herself and Judge Mpati not instructing her to be recused, the 

proceedings before [the Commission] … [was] … a nullity…” 

 
28.22. Just Administrative Action: the views of Ms Marcus I quote from a speech by Ms 

Marcus Gill Marcus  entitled “Inspiring young women to make South Africa more 

inclusive” as follows:  

 
“… There is a Chinese proverb - Shi Shi Qui Shi - seek truth from facts … Ruth [First] … 
looked at the facts; she analysed the evidence and came to conclusions that could be 
defended by the data and analysis, even when such conclusions were uncomfortable 
for some, especially those in leadership positions or high office.  
… 
She worked hard to uncover the facts, analyse the data, and thereby defend her 
findings and arguments in a profession and world that was not entirely comfortable 
with such an approach.” 

 

28.23. With reference to the paragraphs above, I am of the view that Ms Marcus should have 

recused herself from the Commission.  The perception of her independence was 

already questioned by the PSA (the PSA having made a formal request for her recusal) 

 

28.24. Ms More alleged (as did a number of PIC employees who provided evidence to the 

Commission) that the Evidence Leader:  

 
28.25. On 15 March 2019, Advocate Lubbe addressed an email to the then Acting Company 

Secretary asking her to circulate a communication of the Commission to the staff titled 

“Communication to staff from the Chief Evidence Leaded [sic], to all staff members of 

the PIC. I attach hereto a copy of the communication as well as a covering email from 

the Acting Company Secretary marked Annexures “MM10A” and “MM10B”. It is to be 

noted that in the communication Advocate Lubbe confirms the discussion with Ms 
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Dlamini and mentions that – 

 
 “...the only reason for the request to have draft statements in Word is to enable the 

legal team to correct grammatical mistakes, to supplement where necessary 

allegations or to remove unnecessary allegations".  

 

28.26. The Commission ignored evidence presented to it and failed to properly consider the 

evidence presented to it. 

 

28.27. The Commission’s findings in relation to the “Sekunjalo Group” (and in general) lacked 

specificity and was not based on verified facts. I submit that the findings of a 

Commission would be mere “inferences” if a Commission  fails to consider all 

evidence and facts placed before it . If a Commission has not been presented with all 

evidence offered to it, the findings of a Commission is an opinion, a narrative based 

on “truths” which may not have been “truths” if all evidence had been presented to 

the Commission.  

 
28.28. The illegalities in the conduct of the Commission, in my view, are more substantial 

than the matters considered in the judgment of the Corruption Watch matter. 

 
28.29. The public had a legitimate interest in the conduct and findings of the Commission. 

The findings of the Commission (specifically due to the Commission arbitrarily 

amending its ToR) were not rationality related to the power conferred on the 

Commission by its ToR. In relation to the legitimate interest and expectations of the 

public, I quote from the judgment of the Honourable Rumpff JA in the  matter of  

Schermbrucker v Klindt NO8  (at 615G-H) by Rumpff JA, and in part in Attorney-

General, Transvaal v  Kader9 (at 738G) as follows: 

 
“'From the point of view of society's right to our testimony, it is to be remembered that 
the demand comes, not from any one person or set of persons, but from the community 
as a whole - from justice as an institution, and from law and order as indispensable 
elements of civilised life . . . The whole life of the community, the regularity and 
continuity of its relations, depend upon the coming of the witness.  Whether the 
achievements of the past shall be preserved, the energy of the present kept alive, and 
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the ambitions of the future be realised, depends upon whether the daily business  of 
regulating rights and redressing wrongs shall continue without a moment's 
abatement, or shall suffer a fatal cessation. The business of the particular cause is 
petty and personal but the results that hang upon it are universal. All society, 
potentially, is involved in each individual case; because the process itself is one of 
vitality. Each verdict upon each cause, and each witness to that verdict, is a pulse of 
air in the breathing organs of the community. The vital process of justice must continue 
unceasingly; a single cessation typifies the prostration of society; a series would 
involve its dissolution. The pettiness and personality of the individual trial disappear 
when we reflect that our duty to bear testimony runs not to the parties in that present 
cause, but to the community at large and for ever'”  
 

28.30. The former CEO of the PIC, Dr Daniel Mmushi Matjila filed a Review Application 

against the Commission and nine other respondents under Case No: 52012/20. 

 

28.30.1. Having made a number of enquiries, I was advised that only some of 

the Respondents had filed their Notices during September 2021, which 

is almost a year after the Review Application was filed and served on 

the Respondents.  I have further been advised that subsequent to the 

filing of their Notices, the Respondents have not filed any further 

papers. 

 

28.30.2. The allegations in Dr Matjila’s Founding Affidavit are substantially 

similar to the facts which were argued by the Applicants in Corruption 

Watch. I quote from Dr Matjila’s affidavit in his aforementioned 

application as follows:  

 

“28 The Report is littered with generally negative remarks and 
conclusions about me on various issues but these appear to be 
summarised (although not exhaustively) in the discrete Chapter IV of the 
Report which sets out the findings and recommendations made by the 
Commission in respect of my responsibility and accountability as CEO of 
the PIC. 
 
29 … I challenge the conclusions and findings as they are not borne 
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out by the  facts and evidence presented to the Commission ... I am 
advised and submit that, according to the principle of legality provided 
for in section 1 (c) of the Constitution, the Commission may not make 
conclusions which are irrational and not supported by the facts before 
it. 
… 
34. … my entitlement to the relief sought herein is predicated on the 
basis that the Commission failed to carry out its constitutional and 
statutory functions of inquiring into the terms of reference in the 
manner required by the law … I am advised that the conduct of the 
Commission in this regard is inconsistent with the  legality principle.” 
(Emphasis added) 
 

28.30.3. Taking into account the contents of the paragraphs above (together 

with the findings in the Corruption Watch matter), I am of the 

considered opinion that the  Report and Findings of the Commission 

stands to be reviewed and set aside. 

 

“[65]  In PEPCOR RETIREMENT FUND AND ANOTHER v FINANCIAL 
SERVICES BOARD AND ANOTHER[23] Cloete JA stated: 
“[47] In my view, a material mistake of fact should be a basis upon which 
a Court can review an administrative decision. If legislation has 
empowered a functionary to make a decision, in the public interest, the 
decision should be made on the material facts which should have been 
available for the decision properly to be made. And if a decision has 
been made in ignorance of facts material to the decision and which 
therefore should have been before the functionary, the decision should 
(subject to what is said in para [10] above) be reviewable at the suit of, 
inter alios, the functionary who made it - even although the functionary 
may have been guilty of negligence and even where a person who is not 
guilty of fraudulent conduct has benefited by the decision. The doctrine 
of legality which was the basis of the decisions in Fedsure, Sarfu and 
Pharmaceutical Manufacturers requires that the power conferred on a 
functionary to make decisions in the public interest, should be exercised 
properly, ie on the basis of the true facts; it should not be confined to 
cases where the common law would categorize the decision as ultra 
vires.” My emphasis 
… 
[68]  The Constitutional Court has mentioned the same dictum in several 
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of its decisions. In AAA INVESTMENTS (PTY) LTD V MICRO FINANCE 
REGULATORY COUNCIL AND ANOTHER, the Court held: “Legality 
[68] This is a matter of the application of the rule of law and the principle 
of legality which flows from the value of the rule of law enshrined in s 1 
of the Constitution. This Court has held that '[t]he exercise of all public 
power must comply with the Constitution, which is the supreme law, 
and the doctrine of legality, which is part of that law' The doctrine of 
legality, which requires that power should have a source in law, is 
applicable whenever public power is exercised. Private power, although 
subject to the law and, in certain circumstances, the Bill of Rights, does 
not derive its authority or force from law and need not find a source in 
la-w. Public power, on the other hand, can be validly exercised only if it 
is clearly sourced in law.”[26] 

 

28.31. The Commission exceeded its powers (ultra vires) 

 

28.31.1. The Rules of the Commission (under the heading “Introduction”) records 

that the Commission exercised its powers in terms of Regulation 17 of 

the Commission’s Regulations “to determine its own procedures” and 

the “[c]ommission … determined the Rules”.  In exercising “its power to 

determine its own procedures” and after having “determined the Rules”, 

the Commission performed an administrative act.  

 

28.31.2. In having performed the aforementioned administrative acts and 

thereby agreeing that “[t]he] e proceedings of the Commission will be 

conducted in accordance with the Constitution, the Commissions Act 8 

of 1947, the Commission’s Terms of Reference, the Regulations and any 

other applicable law and these Rules”, any conduct by the Commission 

subsequent thereto (contrary to its ToR and Rules) was ultra vires.  

 

28.31.3. It was further recorded under the “Introduction” of the Rules of the 

Commission, “[t]he terms of reference of the Commission are contained 

in a Schedule to the Proclamation. In terms of section 1 of the 

Commissions Act, 1947 (Act No 8 of 1947), the President declared the 
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provisions of the Act applicable with reference to the Commission and 

made regulations applicable to the Commission”.  

 

28.31.4. The succinct and unambiguous language of the Rules could not have 

perplexed the Commission in its “interpretation” of the ToR of the 

Commission, read with the Rules and Regulations.  The Commission 

(empowered by and in terms of the Regulations of the Commission) 

drafted the Rules governing the conduct of the Commission. It was 

therefore the Commission’s own wording as recorded in the Rules of the 

Commission, which was to supposed to have prevailed in the conduct 

and performance of its mandate as recorded in the ToR of the 

Commission prevailed in implementing the conduct of the Commission. 

As above, the Commission agreed that “[t]he proceedings of the 

Commission will be conducted in accordance with the Constitution, the 

Commissions Act 8 of 1947, the Commission’s Terms of Reference, the 

Regulations and any other applicable law and these Rules”   

 

28.31.5. The Commission’s conduct and findings were substantively apposite to 

the judgment in the matter of POPCRU v Minister of Correctional Services 

and Another (JR 316/2010) [2011] ZALCJHB 38; [2011] 10 BLLR 996 (LC); 

(2011) 32 ILJ 2541 (LC) (10 May 2011), succinctly speaks to the power 

conferred on  any administrative instrument, composed body or 

statutory body not  exceeding the lawful powers conferred upon it.   

28.31.6. I quote from the judgment in the POPCRU matter as follows: 

 
 “[15] Hoexter13 explains that the fundamental idea underlying the 

principle of legality is that the legislature and executive in every sphere of 
government are constrained by the principle that it may exercise no 
power and perform a function beyond that conferred by law. It may only 
act within the powers lawfully conferred on it and the exercise of public 
power is only legitimate when it is lawful. It is the obverse facet of the 
ultra vires doctrine and an aspect of the rule of law.  

 [16] Even though the applicant does not rely on PAJA, the legality 
principle is exemplified in the post-constitutional context in the 
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Pharmaceutical Manufacturers14 judgment of the Constitutional Court. 
As Chaskalson P explained: 

 “[50] What would have been ultra vires under the common law by 
reason of a functionary exceeding a statutory power is invalid under the 
Constitution, according to the doctrine of legality." 

 [17] The court further pointed out that the exercise of public power 
must be lawful; and it must not be arbitrary or irrational.15  

 … 
 [21] With reference to s 158(1)(h) of the LRA, Van Niekerk J 

considered the test set out by Chaskalson CJ in President of the RSA v 
SARFU19: 

 “Determining whether an action should be characterised as the 
implementation of legislation or the formulation of policy may be 
difficult. It will, as we have said, depend primarily on the nature of the 
power. A series of considerations may be relevant to deciding on which 
side of the line a particular action falls. The source of the power, though 
not necessarily decisive, is a relevant factor. So, too, is the nature of the 
power, its subject matter, whether it involves the exercise of a public duty 
and how closely it is related on the one hand to policy matters, which are 
not administrative, and on the other to the implementation of legislation, 
which is. While the subject-matter of a power is not relevant to determine 
whether constitutional review is appropriate, it is relevant to determine 
whether the exercise of the power constitutes administrative action for 
the purposes of s 33 [of the Constitution]. Difficult boundaries may have 
to be drawn in deciding what should and what should not be 
characterised as administrative action for the purposes of s 33. These will 
need to be drawn carefully in light of the provisions of the Constitution 
and the overall constitutional purpose of an efficient, equitable and 
ethical public administration. This can best be done on a case by case 
basis.”  

 [26] I find myself in respectful agreement. 
 [27] … [the] judgment of Plasket J [considered] in a matter 

concerning the same actors as those before me, viz. POPCRU v Minister 
of Correctional Services & others.22 Van Niekerk J also referred to that 
judgment in De Villiers. In POPCRU, Plasket J was faced with the question 
of whether the decision to dismiss correctional services officers 
constituted administrative action in circumstances where the power to 
dismiss was founded in statute. It was argued that this function was not 
administrative action, since it did not affect the public as a whole. Plasket 
J rejected this submission in the following terms: 

 "In my view, the elusive concept of public power is not limited to 
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 exercises of power that impact on the public at large… the power 
involved a public power is the fact that it has been vested in a public 
functionary who is required to exercise it in the public interest, and not in 
his or her own private interest or at his or her own whim." 

 [28] Van Niekerk J summarised the position as follows: 
 " … An assessment must be conducted on a case-by-case basis to 

determine whether such a departure is warranted. The relevant factors 
in this determination (following SARFU) are the source and nature of the 
power being exercised (this would ordinarily require a consideration of 
whether the conduct was rooted in contract or statute; see Cape 
Metropolitan Council v Metro Inspection Services (Western Cape) CC & 
others 2001 (3) SA 1013 (SCA)), whether it involves the exercise of a public 
duty, how closely the power is related to the implementation of 
legislation (as opposed to a policy matter) and the subject-matter of the 
power." (Emphasis added)  

 

28.32. It is (with due respect), that the Honourable Judge Mpati (with reference to 

paragraphs above) did not apply the wisdom of his  respected judicious mind to how 

the Commission was conducted and the findings were arrived at.  

 

28.33.  Having studied the Report of the Commission, statements on the Commission’s 

website, media coverage including the press statements by the Commission, as well 

as precedent and authorities, I am of the view that: 

 

28.33.1. The Commission failed to comply with its ToR. The Commission’s 

unlawful arbitrary and unilateral amendment of its ToR tainted the 

entire proceedings  and findings of the Commission with illegality.  

The Commission’s conduct in (without any authority to do so) changing 

the ToR of the Commission was  irrational and undermined the 

Rule of Law.      

 

28.33.2. The entire proceedings of the Commission are also tainted by illegality 

due to the Evidence Leader not having acted in good faith and failed to 

observe and apply the principles of natural justice. 
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29. The findings of the Commission in relation to AYO, Sagarmatha, Premier, INMSA and 

Dr Iqbal Survé and SIH 

 

Sekunjalo Investments Holdings (SIH)/Sekunjalo Group 

 

29.1. SIH was never part of the terms of reference of the Mpati Commission neither was 

the Sekunjalo Group. 

 

29.2. However, the report refers to the Sekunjalo Group and conflates the Sekunjalo Group 

with AYO. (Sekunjalo Investment Holdings is an indirect investor in AYO and there is 

no basis for the commission to impute AYO matters to Sekunjalo).  

 

29.3. The Commission uses the term ‘Sekunjalo Group’ in situ of findings and 

recommendations in respect of Ayo, Premier, AEEI and INMSA and SIM. I assume that 

the Commission merely use the term in in descriptive sense and not a legal or 

accounting sense. The importance hereof is that no findings are made by the 

Commission in respect of Sekunjalo Investments Holdings (“SIH”) and Dr Iqbal Survé 

(“Survé”), notwithstanding several statements, inferences and allegations.  

 

 Sekunjalo and The PIC 

 

29.4. The PIC has only invested in 3 companies (out of 200) in which Sekunjalo is a co-

investor over a period of 2 decades. These companies are:  Premier Fishing, which was 

not investigated by the Mpati Commission, AYO Technology Solutions which were a 

major subject of investigation of the Mpati Commission ,Independent Media – it is not 

clear why the Mpati Commission investigated the Independent Media transaction 

when it occurred in 2013 well outside the terms of reference of the Mpati 

Commission. 

 

29.5. I have had regard to paragraph 72 of the Commission’s overall findings and 

recommendations  in respect of the ‘Sekunjalo Group Investments’. I have reviewed 
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correspondence by SIH to the PIC enquiring about the PIC’s investigation into the 

‘Sekunjalo Group Investments’ as recommended by the Commission. I have been 

advised by SIH that to date the PIC has not responded thereto.  

 
29.6. I have also had regard to the Commission’s statement that no PIC employee benefited 

in any way from Sekunjalo or any of its companies. This is the strongest statement 

that there was no corruption involved from Sekunjalo in any engagement with the PIC.  

 

Sekunjalo & the term Malfeasance  

 

29.7. we could find no evidence of wrongdoing on the part of Sekunjalo in relation to either 

the AYO or any other transactions with the PIC. It appears that the word malfeasance 

was introduced into a paragraph which said that the AYO transaction demonstrates 

the malfeasance of the Sekunjalo group and the PIC executives and the governance 

processes. 

 

29.8. The term malfeasance may be applied to a public entity such as the PIC and therefore 

it could have been the commission’s intention to demonstrate governance issues at 

the PIC. The term malfeasance cannot be applied to Sekunjalo as it is a private 

company. In any event without no evidence on the part of Sekunjalo and therefore it 

is incorrect to have tarnished the reputation of the company by inserting this term 

next to their name after having gone through all the testimonies and affidavits other 

than hearsay inferences and allegations there is no evidence provided of any 

Sekunjalo wrongdoing.  

 

30. Sekunjalo Group Entities And The PIC Commission 

 

30.1. Against this backdrop, I considered the Commission’s findings and recommendation 

in relation to the “Sekunjalo Group”, being the following entities: 

 

30.1.1. Sekunjalo Independent Media (Pty) Ltd (SIM) and Independent News and 

Media South Africa (Pty) Ltd (INMSA), which was later renamed Independent 
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Media (Pty) Ltd (IM); 

30.1.2. Sagarmatha Technologies Limited (Sagarmatha). 

30.1.3. Premier Food & Fishing Limited, later renamed Premier Fishing and Brands 

Limited (Premier Fishing); 

30.1.4. Ayo Technology Solutions Limited (Ayo). 

 

SIM And INMSA (Independent Media Purchase August 2013) 

 

30.2. The Commission provides a factual account of this transaction but expresses no view 

about it. It is unclear whether it does so on the basis that this transaction occurred in 

August 2013 and fell outside the scope of the ToR. Nevertheless, since the Commission 

has included it, it is important to clarify certain factual aspects.  

 

30.3. Having regard to the affidavits and testimony of Surve before the Commission, the 

transaction, advised by Citi Bank, was to purchase Independent News & Media South 

Africa from Independent Media Ireland PLC for about R2 billion. It appears that the 

transaction was initially priced at R2,4 billion and that the PIC had initially put forward 

non-binding offer for the said amount. However, through several phases of 

negotiations, the PIC eventually agreed to only invest R888 million in the transaction, 

consisting of a combination of debt and equity as follows: 

 

30.3.1. R253 million as a Term Loan to the SIM Consortium (debt to the SIM 

consortium); 

30.3.2. R167 million, being 25% (twenty five percent) equity in Independent Media 

(PIC equity investment); 

30.3.3. R183 million to acquire a pre-existing shareholder loan (PIC equity 

investment); and 

30.3.4. R285 million in a preference shares agreement (debt to Independent Media) 

 

30.4. The Sekunjalo consortium, commonly known as SIM, which includes trade union, 

SACTWU, and the Chinese group Interacom together invested R1,150 billion for a final 
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price of just over R2 billion. 

 

30.5. I have no reason not to believe that the reduction in the purchase price is not only the 

outcome of robust negotiations but also the PIC seeking to reduce its exposure 

considering the looming concern about the future of print business. Nevertheless, it 

appears from the information at my disposal that the PIC made a decision to invest in 

this transaction on commercial terms. 

 

30.6. The Commission sets out the structure of the deal under paragraph 36 of the case 

study. In paragraph 36.2 it refers to SIH providing security to the PIC’s investment in 

the form of a corporate bond of R150 million. My investigation reveals that no such 

bond was required. It was however a requirement of the deal that the SIM 

consortium, at the time, pays back to the PIC R150 million from the proceeds of the 

capital it had raised, which it did. 

 

30.7. As no findings and recommendations were made by the Commission in respect of the 

acquisition of Independent Media, I do not deem it necessary to express any further 

view.  

 

30.8. I now proceed to deal with the events, post-acquisition. According to the testimony 

of Matjila, the period 2013 – 2017 showed a significant decline in the print industry 

and affected PIC’s investments with Times Media (renamed Tiso BlackStar and Arena), 

Caxton, Media24 and Independent Media. The value of the PIC’s investment in Times 

Media reduced by several billion from its initial investment until 2017.  

 

30.9. Survé advised that the PIC had board representation on the board of Independent 

Media. However, other than its investment, the PIC did not provide and further 

contribution in the form of working capital nor has such capital been provided by 

Interacom or SIM. I am advised by the Chief Financial Officer of Independent Media, 

Mr. Hove, that up to December 2021, companies within the ‘Sekunjalo Group’ directly 

contributed several hundred million to Independent Media to support its editorial 



Confidential Report 

 
Review Report of the Proceedings and Findings of the PIC Commission of  
Inquiry (Government Gazette No. 41979) 

151 

teams, printing, and distribution associated companies.  

 

30.10. In on 14 September 2017, SIH made an offer to the PIC proposing that the PIC exit its 

investment in INMSA and SIM. In terms of the offer, SIH and/or its nominee would 

acquire the PIC’s shares in and loan claim(s) against INMSA as well as its loan claim(s) 

against SIM. 

 

30.11. It appears that SIH’s offer was predicated on the basis that the PIC held no security in 

INMSA for its Term Loan and that all such security is held by Chinese investor and 

shareholder Interacom. 

 

30.12. On 15 November 2017, Matjila, on behalf of the PIC, signed off on the appraisal report 

for the attention of the PEPPS FIP, requesting its approval for the PIC to accept the 

offer from SIH to acquire all the shares and loan claims that the PIC has in and against 

INMSA and SIM, (the ‘Offer’), thereby exiting its investment in INMSA. 

 

30.13. I have had regard to Matjila’s testimony and representation to Parliament’s Standing 

Committee on Finance (“SCoF”) stating there was an opportunity for PIC to replicate 

its success with Naspers by swapping its investment and debt in Independent Media 

into another technology company within the broader ‘Sekunjalo Group’. This would 

see the PIC having an exit strategy which would provide a return on its investment, 

recover its value and possibly show the same returns as its most successful 

investments in Naspers. 

 

30.14. This then bring me to Sagarmatha. 

 

Sagarmatha  

 

30.15. I am told that Sagarmatha is a multisided platform company and would have been 

South Africa’s first unicorn to list on the JSE. It’s CEO board and advisory members 

include amongst others wealthy individuals like Jim Rogers, Marcel Boekhoorn and Dr 
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Chung with global reputations.  

 

30.16. I am told and have varied that during 2017, several meetings with the JSE took place 

in anticipation of its listing. The JSE, not having had the unicorn listing, expressed 

concerns about how a multisided platform company which was loss making would be 

valued on the JSE.  

 

30.17. According to Survé, the JSE recognizing that there were no similar companies in South 

Africa, except Naspers’ investment in Tencent in China, and that valuation expertise 

in South African to value a unicorn would be problematic. At the suggestion of 

Sagarmatha, the JSE requested two international valuations to be included in the 

listing statement.  

 

30.18. I am told that after an 8-month process Sagarmatha received valuations from San 

Francisco-based Redwood Capital Partners and University of Columbia, both valuing 

Sagarmatha with a result in listings price of about R39 a share, equiR30 billion 

valuation. The JSE and the corporate advisors of Sagarmatha accepted the valuation 

and approved the listing of Sagarmatha on the JSE.  

 

30.19. I am further advised that Sagarmatha’s board had approved in principle a secondary 

listing on the New York Stock Exchange with a possible secondary listing in Hong Kong 

after meeting with the CEO and senior executives of these exchanges.  

 

30.20. According to Survé the PIC, due to its success with Naspers, was eager to swap its 

shareholding in Independent Media for shares in Sagarmatha. I am told that in light 

hereof, Matjila signed the share swap agreement to protect the value of the PIC’s 

investment in Independent Media and to replicate the success the PIC had with 

Naspers.  

 

30.21. Survé advised that Sagarmatha was planning to raise R7,5 billion and had already 

received commitments of R4 billion from its international advisory board and other 
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investors globally. Nevertheless, its minimum investment requirement for the listing 

was only R3 billion. 

 

30.22. Survé furthermore explained that Sagarmatha executives dealt exclusively with the 

listed portfolio team of the PIC under the leadership of Mr. Fidelis Madavo 

(“Madavo”). According to him, the PIC’s listed portfolio team disagreed with the 

valuation of Sagarmatha and came to a valuation of R8 billion as opposed to 

Sagarmatha’s valuation of R30 billion. The valuation differences apparently stemmed 

from the PIC not having valued a multisided platform company before. I have not been 

able to independently verify this with the PIC. 

 

30.23. Nevertheless, I was informed by Survé that a meeting between Sagarmatha and PIC 

executives respectively took place overcome their difference but that they could not 

arrive at an agreement. The consequence thereof was that other than the PIC’s debt 

for shares swop, it did not commit to invest in Sagarmatha. This, I am told did not 

scupper the Sagarmatha listing on the JSE as it had tangible investment commitments 

international investors at the time. 

 

30.24. Survé advised that the Sagarmatha listing did not proceed based on a technical default 

imposed by the JSE. Survé however blames his media competitors, i.e., Times Media, 

who he says published media articles about the losses of Independent Media and its 

inclusion in Sagarmatha. Also, that the Business Day ran an article publishing the fact 

that, after having contacted CIPC, one of the subsidiaries of Sagarmatha had not 

submitted its full financial statements, notwithstanding having submitted its CIPC 

returns. Based on what Survé describes as a “minor technical point”, the JSE informed 

Sagarmatha that it did not comply with the listing’s requirement as a result of the non-

submission of these financial statements of one of its subsidiaries. The JSE withdrew 

Sagarmatha’s listing 2 days before it was meant to list. 

 

30.25. It appears from Sagarmatha’s legal opinion, that there was no requirement of this 

subsidiary to submit its full financial statements to the CIPC. As a result of the 
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cancellation of the listing, I am told that Sagarmatha incurred expenses of about R100 

million and that had the listing continued it would have at least generated about R4 

billion in foreign investment into South Africa’s technology sector. 

 

30.26. The PIC has contested the validity and the authority of Matjila to enter into a share 

swap agreement with Sagarmatha. This is a subject of litigation between the PIC and 

Sagarmatha. 

 

30.27. Based on a review of the testimony, reports and affidavits in relation to Sagarmatha 

transaction, I find no evidence of wrongdoing or irregularity.   

 

Premier Fishing 

 

30.28. Premier Fishing and Brands (“PFB” or Premier Fishing or Premier”) is a JSE listed 

company and although it is mentioned for completeness’s sake by the Commission it 

is not a subject of a case study and there are no adverse statements or inferences in 

relation to Premier Fishing.  

 

30.29. I am told that the Premier Fishing listing and investment by the PIC was part of the 

vision 2030 strategy of AEEI presented at its annual general meetings to shareholders 

and analysts and reported in the investment analyst presentations.  

 
30.30. The team that engaged with the PIC is the same team that engaged with the PIC on 

Ayo. The listing team included PSG Capital the sponsor, BDO the auditor, AEEI 

Corporate Finance, the management of Premier Fishing and the attorneys Webber 

Wentzel.  

 

Ayo 

 

30.31. The Commission focused on several allegations regarding the Ayo transactions which 

I broadly categorize under: 
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30.31.1. Valuation of Ayo prior to and up to its listing; 

30.31.2. The representations in the Pre-Listing Statement (“PLS”); and 

30.31.3. The Ayo valuation  

30.31.4. The Ayo Valuation (Share price at the time of listing):  

 

30.32. The Commission makes very strong allegations about the manipulation of the AYO 

shares. It states: 

 

“The outright manipulation by Dr Survé of the valuation numbers to increase the Ayo 
valuation from its own initial staff assessment (by former CIO, Mr Malick Salie) of R2.3 
billion to range between R10 billion and R15 billion, ultimately determining a value of 
R13 billion, which translated to the R43 per share or R4.3 billion paid by the PIC for its 
29% investment in Ayo, was defended by Dr Matjila, who acknowledged that the value 
of the Ayo assets were estimated at R292 million at the time. He stated that the value 
was based on future deals that could be expected so ‘I was satisfied that this valuation 
was reasonable’.” 

 

30.33. The Commission goes further to state: 

 

“No proper valuation to back the investment was done, and therefore the question 
remains as to whether the PIC subscribed for the shares at a fair and reasonable value. 
At the listing date, the shares were R43 per share, while as at 23 October 2019 the 
share price was R5.60 per share, a decrease in value per share of 87%.” 

 

30.34. The Commission relies on the evidence of former AYO executive, Malick Salie (“Salie”) 

who testified that “during the listing period, the team had various interactions and 

meetings with Survé who set the tone for the PLS and provided his expectations of the 

valuation of AYO.” The Commission further noted that “the valuation of Ayo was 

based on a forward price earnings multiple (PE) of 16 times based on Ayo’s estimated 

normalised earnings” and that “the premium paid by PIC represents the additional 

value in the listed space and was based on the present value of future cash flows 

based on growth opportunities identified.” 

 

30.35. However, when considering the statements and testimony of the PIC’s employees 
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involved in this deal, a different picture emerges. According to the statement of Sunil 

Varghese, Portfolio Manager: Non-Consumer Industrials Listed Equities at the PIC 

(“Varghese”), the normalized price per earnings /E valuation gave a base case value 

of R43,00 per share. Furthermore, the PIC conducted a Discounted Cash Flow as a 

backup which indicated a fair value of R45,29 per share. The PIC also used the 

EV/EBITDA model which indicated a fair value of R47 per share.  

 

30.36. According to Varghese, the Ayo valuation was based on the premise that the PIC 

expected it to win market share in the IT and related services industry due to Ayo’s 

superior BEE credentials.  

 

30.37. Another PIC employee, Lebogang Molebatsi, General Manager: Listed Equity, in his 

statement states that their approach to the Ayo valuation was to use a Normalised 

Price per Earnings methodology which would enable the PIC to use “peer analysis of 

key inputs, such as, median Price to Earnings and Nett Margins as a guide to derive a 

value for AYO.” He goes on to state that, “we could also use this valuation to approach 

to assess the assumptions required to be made to get to the listing price of R43 per 

share." Molebatsi states that “these forecasts were independently reviewed and an 

opinion expressed thereon by a reputable Audit and Accounting Firm.” 

 

30.38. Ms. Matshepo More, Chief Financial Officer of the PIC at the time stated in her 

statement that “the decision to approve the Ayo transaction was unanimous and 

reached after extensive and robust deliberations." 

 

30.39. Taking each of these statements into account, I find it difficult to see how, objectively, 

the PIC Commission could arrive at the conclusion that the Ayo share price was 

outrightly manipulated. The testimony of the PIC officials explicitly rebuts this 

conclusion.  

 

30.40. Representations in the Pre-Listing Statement (“PLS”) 
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30.40.1. I now consider the issue in relation to the representations made by Ayo 

in its PLS. The Commission states that “key to its “evaluation of Ayo was 

the BTSA historical annual financial statements which the PIC did not 

have in its possession, nor was it included in the draft or final PLS.” The 

Commission further states that based on the testimony of Mr. Kevin 

Hardy (“Hardy”), including a letter from BTSA, ‘BTSA did not agree with 

the assumptions made in the PLS about BTSA.’ I cite the relevant portion 

of the letter: 

 

30.40.2. “Not only was the information relating to BTSA’s existing customers, its 

revenues and the anticipated transition of BTSA’s existing customers to 

Ayo not provided to Ayo, such information and disclosures are not 

factually correct. BTSA’s consent was never sought nor obtained for any 

such disclosures.” 

 

30.40.3. According to the statement of Survé, he states: 

 

 “AEEI had a relationship with BTSA for more than 10 years, and it was a 
highly profitable business … To meet the B-BBEE requirements of BTSA’s 
customers … Ayo was to acquire the operations of BTSA and continue to 
service its customers … This revenue base was the foundation of the 
significant revenue growth in the forecast … This is why the BTSA 
management (lead by Kevin Hardy) moved to Ayo to drive this strategy … 
The full migration eventually didn’t happen as BTSA didn’t go ahead with 
the Ayo sale due to toxic media reports … the import and value of the BT 
transaction must not be exaggerated in that there was no magic to that 
transaction. While it would have undoubtedly have carried with it 
benefits for Ayo, the fact that the acquisition did not occur would not 
result in the inevitable failure of the Ayo listing.” 

 

30.40.4. Matjila states that the PIC received the draft PLS on 24 November 2017 

and that it was sufficient for the PMC1 process to commence the due 

diligence process as the draft contained all the necessary information. 

The JSE approved the final PLS 13 December 2017. According to Matjila, 
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the final PLS did not contain any differences from the draft PLS and 

therefore the information upon the strength of which the investment 

was made was the information contained in the final PLS. 

 

30.40.5. According to Matjila, Molebatsi told him that the final PLS was no 

different from the draft in that the numbers had not changed and 

consequently he signed the subscription form based on the numbers in 

the final PLS. 

 

30.40.6. It appears to me that the Commission tries to weave a pattern of tenuous 

statements that casts aspersions on the representations in the PLS and 

BTSA’s after the fact statements, making it appears that the PLS 

misrepresented facts about the BTSA investment with a view to induce 

the PIC to invest in Ayo. The facts are simply not borne out by it. 

 

30.41. Fees to PSG Capital (“PSG”) 

 

30.41.1. According to the Commission, email correspondence provided to it 

indicate that PSG, the transactional advisor and sponsor for the listing, 

received a “generous” bonus in the region of R4 million from Dr Survé 

for successfully listing Ayo. The Commission notes that the invoice from 

PSG to AEEI was R20.6 million (excl. VAT), with their fee being R14.5 

million as transaction advisor, R1.5m as sponsor and R4 million as 

bonus. 

 

30.41.2. In response, Mr. Tosi of PSG states: 

 

 ‘As is normal for transactions of this nature, our mandate comprised of 
a fixed and variable portion. Without the variable portion, our fixed fee 
would have been much higher (clients generally prefer a lower fixed fee 
with a higher success based variable fee). The variable portion was 
based on a percentage of the capital raised and was effectively 
dependent on a successful transaction (if capital was not raised then it 
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would not have been due and payable). The variable portion is in line 
with what we have charged in other non-related transactions.’ 

 

30.41.3. Consequent upon Tosi’s response, the Commission does not assert any 

 allegations of impropriety and I do not deem it necessary express any 

 view hereon.  

 

30.42. Dr Survé’s Role In The Ayo  

 

30.42.1. Dr Survé in his testimony before the Commission indicates that he was 

not involved in the AYO listing, instead it was the AEEI Corporate Finance 

team led by Malick Salie. Dr Survé indicated that whilst he was the 

chairman of British Telecom South Africa (“BTSA”) and Chairman of SIH, 

it was not unusual for executives to seek his counsel in relation to 

investments, unbundlings, growth strategy. 

 

30.42.2. Since Dr Survé was one of the first persons who testified before the 

Commission, it was not possible for him to confirm, rebut and/or clarify 

the testimony of other former Ayo and PIC executives respectively. Many 

provided conflicted views and opinions and made allegations which Dr 

Survé could have responded to, had the Commission re-called him again. 

 

30.42.3. Salie’s affidavit states that Survé played no role from September 2017 

through to December 2017 when the Ayo PLS and valuation were 

drafted, completed, and presented to the PIC. Salie and the testimony 

shows that former CEO of BTSA, Kevin Hardy (“Hardy”) who became the 

CEO of Ayo, Salie of AEEI Corporate Finance, PSG Capital, BDO and 

Webber Wentzel put together the valuation and the prelisting 

statement. 

 

30.43. The Relationship Between Survé And Matjila  

 



Confidential Report 

 
Review Report of the Proceedings and Findings of the PIC Commission of  
Inquiry (Government Gazette No. 41979) 

160 

30.43.1. Commission refers to a statement by Mr. Seanie (“Seanie”) that Survé 

said he knew and considered Matjila a friend. The Commission infers 

here from that the relationship caused top-down pressures on PIC 

executives It cannot be that a single statement by a single witness, 

uncorroborated by any other witnesses, can be sufficient to adduce top-

down pressure.  

 

30.43.2. During my interview with Survé, I was told that he met Matjila the 

Independent Media transaction between 2012 and 2013 and in 

multilateral forms such as World Economic Forum (“the WEF”), in his 

capacity as Davos attendee, chairman of the WEF’s Global Growth 

Companies Advisory board and chairman of the BRICS Business Council. 

Socially, he confirms that he extended an invitation to Matjila to attend 

the Cape Town International Jazz Festival, owned by a SIH subsidiary. I 

am told that Matjila was one of 300 invited guests by Survé and that he 

had only attended once notwithstanding the invitation being extended 

to Matjila annually since 2013.  

 

30.43.3. I am advised that the Commission conducted a lifestyle audit and forensic 

investigation in Matjila and other PIC officials and that it found no 

evidence that Matjila benefited in any manner from the Sekunjalo-

related transactions. 

 

30.43.4. If taken all together, there is simply no evidence to suggest that the 

relationship between Survé and Matjila caused any top-down pressure 

or resulted in any corrupt relationship. 

 

30.43.5. We could find no evidence, and neither could the commission of any 

special relationship between Dr Survé and Dr Matjila other than the 

professional one of the chairman of a large company and the CEO of PIC. 
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30.43.6. In the case of Independent Media transaction in 2013 the CEO of the PIC 

was Elias Masilela.  

 

30.43.7. In the case of AYO, there was no involvement according to all the 

affidavits from September through to December in the valuation of AYO 

by either Dr Survé or Dr Matjila.  

 

30.43.8. In the case of Sagarmatha Dr Matjila tried to negotiate a lower price for 

investment for the PIC with the result that the PIC did not invest in 

Sagarmatha. The suggestion that there were top-down pressures on PIC 

executives because of the relationship between Dr Survé and Dr Matjila 

is not borne out by any facts or any evidence by the testimonies at the 

Mpati Commission.  

 

THE FLOW OF FUNDS 

 

30.44. The Commission report published bank transactions showing the flow of funds 

between Sekunjalo entities, including Ayo, 3 Laws Capital, Premier Fishing Brands, 

Sekunjalo Capital & ANA.  

 

30.45. I have had regard to this flow of funds. My investigation reveals that 3 Laws Capital 

was a licensed asset manager and that the funds invested by AYO in 3 Laws were 

similar to those it with Oasis, Investec, Vunani and other asset managers. 

Furthermore, I have been provided with proof that 3 Laws had returned Ayo 

investments with interest within 18 months of the investment. 

 
30.46. I have had regard to the transactional flow of funds between ANA, Ayo and Premier 

Fishing and based on the documentation and explanations, I am of the view that these 

funds are transactions intra-companies in the ordinary course. 

 
30.47. It is not clear what the Commission hoped to achieve by publishing this private and 

confidential information in relation to companies within the Sekunjalo Group. Even if 
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it obtained this information by subpoena from Nedbank, it did not call Survé or any of 

the officials of these ‘Sekunjalo’ companies to clarify these transactions. Had it done 

so, the Commission may have had no need to publish it unless it was intent to cast 

aspersions on the transactions by were publishing  

 

Mpati & the PIC post its report 

 

30.48. The Mpati Commission recommended further investigation into the flow of funds and 

the board appointees and into the Sekunjalo group investments by the PIC. According 

to Sekunjalo they have written to the PIC and asked whether there is such a report 

and if they could have a copy of this report. The PIC have not responded to this request 

from Sekunjalo and effectively ignored this request. The conclusion that one can draw 

from this is that if there was such an investigation report it has probably found no 

wrongdoing on the part of Sekunjalo and the PIC does not wish to release it because 

it is involved in litigation with AYO & Independent Media. On the other hand, if the 

PIC did not do the investigation as recommended by the Mpati Commission as there 

is no report publicly available 18 months later then one has to look at the court 

documents in the matter between Sekunjalo Group & the Banks.  

 

30.49. We have been provided with copies of the written representations to, Nedbank and 

explanations in the court documents in the equality court and competition 

commission application by Sekunjalo group against the banks. These documents as 

well as the presentations to Parliament comprehensively address the issues of 

transactions between Sekunjalo group of companies and board members of public 

companies of Sekunjalo. We found no irregularity or illegality or unlawfulness in any 

of the transactions. This is a fact which the banks themselves have admitted in court 

papers where they have indicated that Sekunjalo have not been involved in money 

laundering, corruption or illicit transfers and have specifically said that they do not 

accuse Sekunjalo of any of the above. In so far as the board representations are 

concerned, Sekunjalo is committed to transformation and has given opportunities to 

black people to serve on these boards and we could not find any irregularities on these 
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board as was suggested or implied by the Mpati Commission. Specifically, the AYO 

board the AEEI board and the PFB board has a minority representation from Sekunjalo 

with the majority of the directors being independent and black with a high female 

representation. There is therefore nothing irregular on these boards but on the 

contrary over 2 decades AEEI have received numerous awards for its governance and 

sustainability. 

 

The Media & The Mpati Commission 

 

30.50. The media, such as Business Day, Sunday Times, Amabhungane and Daily Maverick 

deliberately misrepresented the findings of the Mpati Commission and the testimony 

of Dr Survé. As an example, Dr Survé’s testimony at the commission was that 

Independent Media was acquired so that the narrative about Africans and Africa’s 

heritage could be published to counter the narrative that Africans were savages and 

not intellectuals and academics etc. Mr. Warren Thompson of Business Day distorted 

that evidence in a prominent headline to suggest that Dr Survé had said whites were 

savages. This is an indication of how the evidence at the Mpati Commission was 

deliberately distorted by amongst others by print in the above publications and 

television in particular ENCA. It is recommended that damages claim be instituted by 

Sekunjalo & Dr Survé against these media for blatant and gross defamation and that 

a commission of inquiry be established on the role of the media in reporting accurately 

on commissions. Regulatory authorities, banks and others must be cautious when 

referring to media articles when they do not align with the facts as presented at a 

commission of inquiry.  

 

The PIC and its investments 

 

30.51. The PIC has unrealized losses of about R200 billion in a multitude of investments most 

of which were not investigated by the Mpati Commission. Its largest losses occurred 

with Steinhoff and not withstanding these losses, it reached a settlement with 

Steinhoff effectively realizing less than 5% of its loan and investment into Steinhoff. 
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According to our records the PIC have not instituted any legal action for recovery of 

investments in other listed companies other than AYO. This suggests strong bias by 

the PIC in dealing with AYO and the Sekunjalo Group. It is recommended that 

Sekunjalo reports this matter to the Minister of Finance as to why the PIC should only 

seek to recover what is an investment (not a loan) from AYO and no other PIC invested 

company. It should be noted that the PIC instituted its claim against AYO before the 

Mpati Commission started and this point was raised by the Mpati Commission itself. 

In other words, the PIC did not wait to hear the evidence of AYO / Sekunjalo and 

instead elected to institute litigation.  

 

Governance Of The Sekunjalo Group 

 

30.52. Auditors 

 

30.52.1. The Commission remarks that the auditors of AYO have been the auditors 

for 21 years and this indicate a long-standing relationship and brings into 

question its independence. I am not persuaded by this broad sweep as it 

is not unusual for audit firms to have a long-standing relationship with 

their clients.  

 

30.52.2. In any event, it is factually incorrect that BDO was the auditor of Ayo for 

21 years. Ayo was first audited by PKF, which subsequently merged with 

Grant Thornton, and subsequently with BDO. Furthermore, I have been 

advised that over the 21-year period, there were several different senior 

partners of the audit firms responsible for the audit of Sekunjalo 

Healthcare & Technology Solutions which were companies that merged 

to form Ayo.  

 

30.53. Board Positions 

 

30.53.1. The Commission flagged the issue of board positions on the ‘Sekunjalo 
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Group’ companies - Ayo, AEEI and Premier Fishing – as a concern 

suggesting that they are occupied by family members, friends, and long-

standing employees of these companies.  

 

30.53.2. I have had regard to this concern, and it is correct that several family 

members of Survé are board members of various entities. For instance, 

his sister, Aziza Amod and her husband I Amod and Survé’s brother-in-

law, Khalid Abdulla are directors. From my interviews with several 

executives of these entities, I understand this to be a historic overhang 

as the family was integral to its founding and growth. The Commission 

does not suggest that these directorships are in breach of any companies’ 

legislation or the applicable King’s Codes on Corporate Governance. 

However, I am of the view that this is a weakness within the various 

entities of the “Group” that requires urgent attention. 

 

31. My Overall Finding in relation to the Review ToRs  

 

31.1. The review ToRs included: 

 

“2.1.1.3  Should there be any proven findings against Sekunjalo (Sekunjalo not 
being part of the entities investigated on the version of the Commission’s Report), 
Premier Fishing, Independent Media, Sagarmatha and Ayo Technologies, then I would 
advise Sekunjalo accordingly.” (Emphasis added) 

 

31.2. As detailed in the sections [Findings against Sekunjalo Group not being based on any 

verified facts or  evidence] [General conduct and findings – Rule of Law, the 

Commission being Ultra Vires, Natural Justice and not complying with the doctrine of 

Legality] It is my considered view that I have no basis to find or advise the Sekunjalo 

of any adverse findings. My position in this regard may have been different should the 

Commission’s Report and findings have been factually based on verified evidence. 

 

VI. FINDINGS & RECOMMENDATION 
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32. Findings  

 

32.1. I make the following overall findings: 

 

Interpretation ToRs 

 

32.2. I find that the Commission erroneously interpreted the ToR which results in a 

reviewable irregularity that could lead to it being set aside. However, I make no 

specific recommendation to the ‘Sekunjalo Group’ in respect hereof as it is open to 

any of them to follow their rights in the normal course. 

 

‘Close’ Relationship Survé and Matjila  

 

32.3. In so far as the ‘close’ relationship between Dr. Survé and Dr. Matjila is concerned, 

from the evidence before the Commission, it is not reasonable to conclude that the 

said relationship had unduly influenced any of the transactions the Group and/or any 

of its associated entities. Furthermore, there were neither evidence before the 

Commission nor did it make any finding that the relationship between Dr. Survé and 

Dr. Matjila is a corrupt relationship. 

 

Illegality of the Mpati Commission 

 

32.4. The Mpati Commission ignored its terms of reference and did not investigate material 

transactions which evidence had surfaced that the evidence leader was aware of. 

Specifically, these transactions relate to companies such as Sunrise Energy and 

Steinhoff. Steinhoff was the largest corporate fraud in South African’s history and 

alongside Tongaat Hulett and EOH. These acknowledged frauds were never 

investigated by the Mpati Commission.  

 

32.5. I make the following specific findings in relation to the entities of the ‘Sekunjalo 
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Group’. 

 

Sekunjalo & Survé 

 

32.6. I expressed the view that the SIH and Survé did not fall within the ambit of the ToR. 

Consequently, the Commission should not have investigated them or should have 

been clear about the rationale for including the two in its report. 

 

32.7. There is no evidence that Survé was involved in either the pre-listing statements and 

valuations of AYO or Premier Fishing Brands. 

 
32.8. It is not disputable that Survé was involved in the Sagarmatha’s listings ‘process and 

engagement with the PIC  

 
32.9. There is no evidence of any undue influence, impropriety or irregularity or illegality in 

relation to Survé, the PIC or any of its officials, including Matjila.  

 

AYO 

 

32.10. The PIC invested in Ayo by subscribing for shares; 

 

32.11. The PIC’s investment in Ayo was supported by PIC senior executives as well as its 

investment committee and subsequently by its board and its investment committee; 

 
32.12. To the extent that there was any non-compliance by the PIC with its internal processes 

in relation to this transaction, no evidence exists that such non-compliance is 

attributable to AYO 

 

SAGARMATHA 

 

32.13. The PIC swapped its investment and debt in Independent Media for shares in 

Sagarmatha as part as its exit strategy; 
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32.14. Notwithstanding it being the subject of litigation, I find no irregularity on the part of 

Sagarmatha with the share swap agreement. 

 

PREMIER FISHING BRANDS 

 

32.15. The PIC subscribed for shares in Premier Fishing  

32.16. The Commission makes no finding in relation to Premier Fishing 

 

INDEPENDENT MEDIA 

 

32.17. The Independent Media transaction occurred in 2013;  

32.18. The transaction fell outside the scope of the ToR of the Commission; 

32.19. Nevertheless, there is no finding of any irregularity of the PIC investment in SIM and 

Independent Media.  

 

 

33. Postscript to the Report  

 

Sekunjalo and termination of its banking accounts 

 

33.1. As the report was being prepared a number of SA banks terminated the Sekunjalo 

group bank accounts whilst some others have put the accounts on review. 

 

33.2. Having examined the court papers in relation to these actions it appears that all of 

these reasons were due to the negative media arising out of the MC.  

 
33.3. The report has caused significant damage to the reputation and goodwill of Sekunjalo 

and threatening its very existence. 

 
33.4. It also imperils the livelihoods of thousands of employees and sets back an important 

transformation project. 
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33.5. All of this is regrettable due to the MC not following due process and natural justice. 

 
33.6. The report has been a grave injustice to Sekunjalo. 

 
33.7. With appreciation of the wisdom recorded therein, I quote from a document entitled 

“800 years on can Magna Carta still disrupt the executive?”  as follows: 

 
“In June 1215 King John put his seal to Magna Carta, … “save by the lawful judgment 
of his peers or by the law of the land” are still in force today. For these reasons Lord 
Denning described Magna Carta as “the greatest constitutional document of all 
times—the foundation of the freedom of the individual against the arbitrary authority 
of the despot”. In other words the executive can never be above the law,  but for this 
principle to be enforced the state must disclose evidence by due process  to the 
public by which it can be held to account.”  
… 
the principle that justice should be done according to the law of the land is as 
important today as it was in 1215. Establishing and preserving the rule of law is a vital 
pillar of our democratic system. To use the language of a later version of  Magna 
Carta, justice must be determined according to ‘the due process of law’ ”  (Dyson, 
2015, para 8). The rule of law extends to everything and everybody … [n]o one can be 
above the rule of law as Lord Denning declared: “the foundation of the freedom of the 
individual against the arbitrary authority of the despot”, whether that be a 
democratically elected president or prime minister, an hereditary monarch or an 
autocrat. For the rule of law to operate there must be evidence, which can be 
corroborated and has not been obtained unfairly, … or fabricated by government or 
simply never recorded (Bingham, 2010).” (Emphasis added) 

 

 

34. Recommendations 

 

34.1. The Mpati Commission and its evidence leader ignored its terms of reference and was 

aware of significant corruption according to emails that we have seen in relation to 

several transactions. The Commission’s failure to investigate these transactions 

should mean that the commission operated with illegality. Sekunjalo should urgently 

consider to set aside the Mpati Commission based on illegality. 
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34.2. Sekunjalo and Dr Survé should immediately institute damages claim for reputational 

and other losses suffered as a result of the illegality and misrepresentation of 

Sekunjalo Group’s actions in the Mpati Commission’s report. The Mpati Commission 

blatantly ignored its own affidavits and testimonies presented by witnesses to the 

commission.  

 
34.3. Evidence that we examined showed that the evidence leader Advocate Lubbe ignored 

crucial evidence which he was aware of and coached and directed witnesses to seek 

a pre-determined outcome. This was highly prejudicial to Sekunjalo, AYO and the 

other companies that were mentioned in the commission’s report. Sekunjalo should 

consider seeking damages or taking this matter further as to the conduct of Advocate 

Lubbe with the relevant authorities. 

 
34.4. Evidence before the Commission was that Dr Survé & Gill Marcus clashed about the 

issue of transformation and Dr Survé’s evidence before the commission. Examining 

Gill Marcus’s conduct in relation to Sekunjalo investee companies such as AYO, 

Sagarmatha & Independent Media showed marked bias and prejudice. A startling 

omission from the Mpati Commission was not investigating Steinhoff, the largest 

corporate fraud in South Africa’s history where the PIC has lost between R31 & R30 

billion. Evidence unearthed is that Ms. Marcus was provided with donations from 

Steinhoff to an NGO in which she was an executive director. There is therefore a 

strong suggestion that Steinhoff was not investigated and that there was a deflection 

by Ms. Marcus onto AYO in order to prevent Steinhoff’s corruption and the PIC’s losses 

from being exposed. The Mpati Commission did investigate Mr. J Naidoo of Lancaster 

who had received R10 billion and had invested it in Steinhoff which has resulted in 

significant losses for the PIC. Strangely no Steinhoff executive or board member was 

called by the Mpati Commission to provide an affidavit or testimony. Similarly, many 

of the listed investments that were in the media and in which the PIC lost several 

billions of Rands such as EOH, Tongaat that had committed fraud were not 

investigated by the Mpati Commission. MTN and its investments similarly in Nigeria 

and the middle east was a subject of fraud and this too was not investigated by the 

Mpati Commission. The recommendation is that Sekunjalo refers the conduct of Ms. 
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Gill Marcus to the relevant authorities for further investigations 

 

35. Possible Claim For Damages And / Or Restitution: 

 

35.1. As a result of conduct of the Commission (offending and flouting the Rule of Law, 

Natural Justice, misleading the Public and the President by refusing and / or failing  

 

35.2. The “Sekunjalo Group” suffered substantial financial and reputational damage as a 

direct result of the narrative created by Ms Marcus . 

 
35.3. Sekunjalo, Ayo, Premier Fishing, Sagarmatha, IM and Dr Survé suffered substantial 

reputational and financial prejudice due a narrative in the media preceding the 

establishment of the Commission and which narrative was included in the ToR of the 

Commission.   

 
35.4. The Commission’s conduct (which informed its findings and recommendations) 

discounted to provisions of PAJA, the Constitution, concurrently failing to comply with 

the legal principles and doctrines of the Rule of Law, Natural Justice, Fairness (just 

Administrative Action) and legality.  

 
35.5. In failing to comply with and / or disregarding the legal principles and statutory 

provisions, the Commission’s conduct, findings and recommendations in relation to 

Sekunjalo, Ayo, Premier Fishing, Sagarmatha, IM and Dr Survé, fueled and 

“legitimized” the  narrative of the media as reflected above (which was and continues 

to be based on unverified facts).  Having disregarded the trite legal principles and 

succinctly drafted aforementioned provisions of PAJA and the Constitution, Sekunjalo, 

Ayo, Premier Fishing, Sagarmatha, IM and Dr Survé suffered and continues to suffer 

substantial reputational and financial prejudice. 

 
35.6. I am of the view that Sekunjalo, Ayo, Premier Fishing, Sagarmatha, IM and Dr Survé 

may have grounds to claim damages.  I however recommend that Sekunjalo, Ayo, 

Premier Fishing, Sagarmatha, IM and Dr Survé should seek legal advice in this regard. 
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35.7. The judgment in the matter of Nyathi v Member of the Executive Council for the 

Department of Health Gauteng and Another (CCT 19/07) [2008] ZACC 8; 2008 (5) SA 

94 (CC); 2008 (9) BCLR 865 (CC) (2 June 2008) may be of guidance to Sekunjalo, Ayo, 

Premier Fishing, Sagarmatha, IM and Dr Survé should they be advised to pursue a 

claim for damages. In the Nyathi matter, the Applicant approached the Honourable 

Constitutional Court for relief due to damages suffered as a result of unfair and 

unlawful administration of justice, including that section 3 of the State Liability Act, 

20 of 1957 (as amended) is unconstitutional and stood to be reviewed and amended. 

I quote from the judgment in Nyathi as follows: 

 
“[36] Section 3 of the Act [State Liability Act] precludes attachment of the assets of 
the state and has been challenged by the applicant because it prevents the 
enforceability of court orders and therefore limits the applicant’s right to life, dignity, 
equality and access to courts. 
[37]      In this Court, the applicant contended that section 3 is inconsistent with the 
Constitution because it violates sections 8, 9(1), 34, 165, 173 and 195(1)(f) of the 
Constitution.  In the light of the view I take it is not necessary to consider  all these 
challenges.  It will be sufficient to focus on the provisions of sections 9 and 10 of the 
Constitution as these challenges largely overlap. 
[38]      Section 9(1) of the Constitution provides that everyone is equal before the law 
and has the right to equal protection and benefit of the law. 
[39]      It was submitted that section 3 makes an unjustifiable differentiation between 
a judgment creditor who obtains judgment against the state and a judgment creditor 
who obtains a judgment against a private litigant.  This submission is sound.  
… 
[42]      The effect of sections 8, 34 and 165, in particular, 165(5) is that an order issued 
by a court is binding on all persons to whom and organs of state to which it applies.  
These provisions of the Constitution do not treat state litigants differently from private 
litigants.  In De Lange v Smuts NO and Others, Ackermann J said the following 
concerning the obligation of the state to assist persons to enforce civil claims against 
debtors: 
“In a constitutional democratic state, which ours now certainly is, and under the rule 
of law (to the extent that this principle is not entirely subsumed under the concept of 
the constitutional state) ‘citizens as well as non-citizens are entitled to rely upon the 
state for the protection and enforcement of their rights.  The state therefore assumes 
the obligation of assisting such persons to enforce their rights, including the 
enforcement of their civil claims against debtors.’”  (Footnote omitted.) 
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35.8. Sekunjalo, Ayo, Premier Fishing, Sagarmatha, IM and Dr Survé  may also seek advice 

on whether it has a dilictual claim as a result of the conduct of the Commission and 

findings and recommendations recorded in the Commission’s Report. 

 

36. Conclusion  

 

36.1. My investigation revealed that a great injustice has been done to SIH, Dr Survé and 

his companies and that transformation, job creation and employment of thousands 

has been put at risk by what appears to be a coordinated campaign to undermine and 

destroy Sekunjalo, Dr Survé and Independent Media. This is a blight on the South 

African landscape that a group that has operated with integrity for more than 2 

decades that has invested in the country and created jobs and has been committed to 

transformation has been undermined, destabilized, and effectively rendered 

unbankable by the negative media. It is a great travesty of justice to a group that 

should be recognized for its contribution to South Africa’s journey of transformation.  

 

 

 

_______________________ 

ADV W H HEATH SC 


